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LETTER  OF  TRANSMITTAL 


State  of  North  Carolina, 
Department  of  Attorney   General, 

Raleigh,  Novembei-  10,  1928. 

To  His  Excellency,  Angus  W.  McLean,  Governor, 
Raleigh,  N.   C. 

Dear  Sir.- — In  compliance  with  sections  609S-6099,  Consolidated  Statutes, 
1919,  I  herewith  submit  the  biennial  report  of  this  department  for  the  years 
1926-1927  and  1927-1928. 

Fi'om  this  report  you  will  see  something;  of  the  enormous  proportions  to 
which  the  work  of  this  Department  has  grown  within  recent  years.  In  1925, 
all  the  legal  work  of  the  State  was  placed  in  charge  of  this  otHce. 

North  Carolina  has  grown  to  be  a  great  public  corporation.  In  the  fiscal 
year  ending  June  30,  192S,  the  Department  of  Revenue  collected  for  all  pur- 
poses the  sum  of  $32,878.4(»5.60.  When  called  upon  to  do  so,  this  Depart- 
ment advises  and  represents  all  the  agencies  and  officers  of  the  State  who 
deal  with  the  collection  and  expenditure  oi  this  revenue. 

An  opinion  of  this  Department  is  only  official  when  it  is  given  to  some 
officer,  department  or  agency  of  the  State  government  with  respect  to  official 
business.  However,  we  endeavor  to  aid  county  and  town  officials  in  the  con- 
struction of  statutes  with  respect  to  their  duties.  This  latter  type  of  work 
has  increased  tremendously  during  the  present  administration.  Only  the 
more  important  of  the  opinions  of  the  Department  are  included  in  this  report. 

One  of  the  most  notable  cases  recently  handled  by  the  Department  was 
that  of  the  proposed  suit  of  the  State  of  Connecticut  against  the  State  of 
North  Carolina,  involving  the  validity  of  bonds  issued  by  the  reconstruc- 
tion legislature.  Upon  presentation  of  the  State's  contentions  to  the  authori- 
ties of  Connecticut,  that  State  voluntarily  withdrew  its  petition  filed  in  the 
Supreme  Court  of  the  I'nited  States  for  leave  to  bring  suit  against  the  State 
of  North  Carolina.  With  the  assistance  of  Mr.  A.  R.  Newsome  of  the  His- 
torical Commission,  Mr.  Xash  made  a  thorough  investigation  of  all  the 
facts  with  respect  to  these  old  instruments,  and  the  information  thus  devel- 
oped will  be  serviceable  should  another  suit  of  this  nature  be  attempted. 

Under  the  Constitution  the  Attorney  General  is  the  legal  advisor  of  the 
Council  of  State  and  a  member  of  the  State  Board  of  Education.  Under 
various  statutes  he  is  a  member  of  the  Board  of  Public  Buildings  and  Grounds, 
State  Board  of  Pensions,  Printing  Commission.  State  Board  of  Assessment, 
and  Chairman  of  the  Mvuiieipal  Board  of  Control. 

The  Department  consis.s  of  the  Attorney  General,  three  Assistant  Attor- 
ney Generals,  a  stenographer-secretary,  and  stenographer-reporter.  I  rec- 
ommend that  it  be  given  another  Assistant  Attorney  General,  to  be  assigned 
to  the  Department  of  Education. 

I  shall  be  glad  to  go  fully  into  the  work  of  the  Department  in  conference 
with  you.  Governor-elect  Gardner,  or  any  committee  of  the  1929  General 
Assembly. 

Yours  very  truly, 

Dennis  G.'Brummitt, 

Attorney  General. 


EXHIBIT   I 


Civil  Actions  Disposed  of  or  Pending  in  the  Courts  op  North 
Carolina  and  the  Federal  Courts. 

Disposed  of  in  the  Superior  Courts  of  North  Carolina.  ' 

State's  Prison  v.  Cliife  Wliitelieacl,  et  al. 
Railways  v.  City  of  Goldsboro. 
Caswell  Training  School  v.  Deitrick. 
Chapman-Hunt  Company  v.  N.  C.  Sanatorium. 
Haines,  Jones  &  Caclbiiry  Company  v.  School  for  Blind  and  Deaf. 
hacj,  Treasurer,  v.  Massachusetts  Bonding  &  Insurance  Company, 
et  al. 

State  V.  Western  Union  Telegraph  Company. 
State  V.  Postal  Telegraph  Company   (withdrawn). 
State  V.  Sessoms. 

Pending  in  the  Superior  Courts  of  North  Carolina. 

Anderson  Motor  Company  v.  Doughton. 

B.  R.  Lacy,  State  Treasurer,  v.  Mecklenburg  Highway  Com- 
mission. 

General  Motors  Company  v.  Doughton  (four  cases). 

Grinnan  v.  Caswell  Training  School. 

State  Board  of  Charities  and  Public  Welfare  v.  Highhmd  Hos- 
pital, et  al. 

State  on  relation  of  Attorney  General  v.  Ice  Companies. 

Laurel  Parks  Estates  v.  Commissioner  of  Revenue,  et  al. 

Pickett  and  Johnson  v.  State  Board  of  Education. 

Hans  Rees  Sons,  Inc.,  v.  Commissioner  of  Revenue. 

Haines,  Jones  &  Cadbury  Company  v.  State  College. 

State  of  North  Carolina,  ex  rel.,  Attorney  General  v.  Snow  Hill 
Railway  Company,  et  al. 

Durham  Public  Service  Company  v.  Gaskill  Construction  Com- 
pany, et  al. 

Metcalf  V.  Board  of  Education. 

Atlantic  Beach,  Inc.  v.  Ocean  Beach  Co.,  et  al. 

Disposed  of  in  the  Supreme  Court  of  North  Carolina. 

State's  Prison  v.  Massachusetts  Bonding  &  Insurance  Co.,  et  al,, 
192  N.  C,  391. 
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Ragaii  V.  Doughton,  192  N.  C,  500. 

Tate  V.  Board  of  Education,  192  N.  C,  516. 

Johnston,  et  al.  v.  Highway  Commission,  192  N.  C,  561. 

Rich,  et  al.  v.  Doughton,  192  N.  C,  604. 

McKinney  v.  Highway  Commission,  192  N.  C,  670. 

Carlyle  v.  Highway  Commission,  193  ]S".  C,  36. 

Barton  v.  Grist,  Commissioner,  193  N.  C,  144. 

Lac3%  Treasurer  v.  Hartford  Accident  &  Indemnity  Co.,  et  al., 
193  N.  C,  179. 

In  Re:  Revocation  of  License  of  Dr.  Robert  S.  Carroll,  194  N. 
C,  37. 

Frazler  v.  Commissioners,  194  N.  C,  49. 

Newton  v.  Highway  Commission,  194  N.  C,  159. 

Yadkin  College  v.  Highway  Commission,  194  N.  C,  180. 

Newton  v.  Highway  Commission,  194  N.  C,  303. 

Smith  V.  Highway  Commission,  194  N.  C,  333. 

Oliver  v.  Highway  Commission,  194  N.  C,  380. 

D.  C.  Waddell,  Jr.  v.  Doughton,  194  N.  C,  537. 

Palmer  v.  Highway  Commission,  195  N.  C,  1. 

Commissioners  of  Wake  v.  Highway  Commission,  195  N.  C,  26. 

Caldwell  County  v.  Doughton,  195  N.  C,  62. 

C.  W.  Lacy  v.  State,  195  N.  C,  284. 

Rotan  v.  State,  195  N.  C,  291. 

Brinson,  Trustee,  v.  Lacy,  Treasurer,  195  N.  C,  394. 

Atlantic  Life  Insurance  Co.  v.  Stacey  W.  Wade,  Insurance  Com- 
missioner, 195  N.  C,  424. 

Hass,  et  al.  v.  Hass,  et  al.,  195  N.  C,  734. 

Parker  v.  Highway  Commission,  195  X.  C,  783. 

Little,  et  al.  v.  Board  of  Adjustment,  195  N.  C,  793. 

Highway  Commission  v.  Rand,  195  N.  C,  799. 

Hagood  V.  Doughton,  195  N.  C,  811. 

Pending  in  the  Supreme  Court  op  North  Carolina  : 

Town  of  Greenville  v.  State  Highway  Commission. 

Great  Atlantic  &  Pacific  Tea  Company,  et  al.  v.  Doughton. 

O'Neal  V.  Wake  County,  et  al. 

Mavis  Bottling  Company  v.  Doughton,  Commissioner. 

Garysburg  Manufacturing  Company  v.  Board  of  Commissioners. 

Transportation  Committee,  etc.  v.  Bus  Operators,  etc. 

State  ex  rel.  Corporation  Commission  v.  Railroads. 

Disposed  of  in  LTxited  States  Supreme  Court  : 
Wachovia  Bank  &  Trust  Company  v.  Doughton,  272  U.  S.  567. 
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State  of  Connecticut  v.  State  of  North  Carolina  original.  (May 
28,  1928,  State  of  Connecticut  allowed  to  withdraw  its  petition 
after  intervention  of  Attorney  General). 

Disposed  op  in  United  States  District  Court  : 

Executors  of  Angler  B.  Duke  v.  Doughton,  (Ended  by  Com- 
promise ) . 

Pending  in  United  States  District  Court  : 

Southern  Railway  Company  v.  State  Highway  Commission. 
State's  Prison  v.  Catawba  Construction  Company. 

Pending  in  Circuit  Court  op  Appeals  : 

State  V.  Southern  Railway  and  Receiver  of  A.  &  Y.  Railway 
Company. 

Suncrest  Lumber  Co.  v.  North  Carolina  Park  Commission. 


EXHIBIT   II 


List  of  Cases  Argued  by  the  Attorney  General  and  Assistant 
Attorney  General  Before  the  Supreme  Court,  Fall  Term, 
1926 ;  Spring  Term,  1927 ;  Fall  Term,  1927 ;  Spring  Term,  1928. 


AUGUST  TERM,  1926. 

1.  State  V.  Adams,  habeas  corpus ;  certiorari ;  affirmed. 

2.  State  V.  Barkley,  from  Cabarrus ;  game  law ;  special  verdict ; 
appeal  by  State ;  reversed. 

3.  State  V.  Boswell,  from  Wilson ;  murder,  second  degree ;  ver- 
dict, guilty ;  appeal  by  defendant ;  new  trial. 

4.  State  V.  Burgess,  from  Burke;  assault  with  deadly  weapon; 
verdict,  guilty ;  appeal  by  defendant ;  remanded. 

5.  State  V.  Church,  from  Catawba ;  breaking-entering,  larceny ; 
verdict,  guilty ;  appeal  by  defendant ;  affirmed. 

6.  State  V.  Crowder,  from  Vance;  embezzlement;  verdict,  guilty; 
appeal  by  defendant;  new  trial. 

7.  State  V.  Edwards,  habeas  corpus ;  certiorari ;  affirmed. 

8.  State  V.  Franklin,  from  Burke ;  manslaughter ;  verdict,  guilty ; 
appeal  by  defendant ;  affirmed. 

9.  State  V.  Gray,  from  Stanley;  murder,  first  degree;  verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

10.  State  V.  Hardy,  from  Durham ;  murder,  second  degree ;  ver- 
dict, guilty ;  appeal  by  defendant ;  affirmed. 

11.  State    V.    Holt,   from    Forsyth;    highway    robbery;    verdict, 
guilty ;  appeal  hj  defendant ;  new  trial. 

12.  State  V.  Hooks,  from  Wayne ;  liquor  ;  verdict,  guilty ;  appeal 
by  defendant;  affirmed. 

13.  State  V.  Jeffreys,  from  Wake ;  rape ;  verdict,  guilty ;  appeal 
by  defendant;  affirmed. 

14.  State  V.  Jeffreys,  from  Johnston ;  bigamy ;  verdict,  guilty ; 
appeal  by  defendant ;  new  trial. 

15.  State  V.    Lee,   et   al.,   from   Harnett ;    assault   with    deadly 
weapon;  verdict,  guilty;  appeal  by  defendants,  affirmed. 

16.  State  V.  Maness,  from   Moore;   seduction;   verdict,   guilty; 
appeal  by  defendant ;  new  trial. 

17.  State   V.    Meyers,   from    Sampson;   liquor;   verdict,    guilty; 
appeal  by  defendant;  affirmed. 

18.  State  V.  Moore,  from  Halifax;  liquor;  verdict,  guilty;  ap- 
peal by  defendant;  affirmed. 
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19.  State  V.  Pace,  from  Cherokee;  assisting  prisoner  to  escape; 
verdict,  guilty;  appeal  by  defendant;  reversed. 

20.  State  v.  Pierce,  from  Wayne ;  liquor  ;  verdict,  guilty ;  appeal 
by  defendant;  affirmed. 

21.  State  V.   Revis,  from  Buncombe;   assault;   special   verdict; 
appeal  by  defendant ;  reversed. 

22.  State  v.  Ross,  from  Warren;  murder,  first  degree;  verdict, 
guilty;  appeal  by  defendant;  new  trial. 

2.3.     State  v.  Simmons,  et  al.,  from  Surry ;  manslaughter ;  verdict, 
guilty ;  appeal  by  defendants ;  affirmed. 

24.  State   v.    Strickland,    from    Halifax ;    assault    with    deadly 
weapon;  verdict,  guilty;  appeal  by  defendant;  affirmed. 

25.  State  v.   Thompson,   from   Randolph;    house   burning;   ver- 
dict, guilty;  appeal  by  defendant;  affirmed. 

26.  State  v.  Tyndall,  from   Lenoir ;  forcible  trespass ;   verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

27.  State  v.  Waldroop,  from  Cherokee;  manslaughter;  verdict, 
guilty;  appeal  by  defendant;  new  trial. 

Docketed  and  Dismissed. 

28.  State  v.  Devers,  from  Forsyth. 

29.  State  v.  Matthews,  from  Harnett. 

30.  State  v.  Fulcher,  from  Carteret. 

31.  State  V.  Mrs.  L.  B.  Freeman,  from  Forsyth. 

32.  State  v.  Maynor  and  Oxendine,  from  Robeson. 

33.  State  v.  S.  Martin,  from  Forsyth. 

34.  State  v.  J.  Bitting,  from  Forsyth. 

35.  State  v.  W.  Williamson,  from  Guilford. 

36.  State  v.  Henry  Diggs,  et  al.,  from  Anson. 

37.  State  v.  H.  Spencer,  from  Anson. 

38.  State  v.  Ray  Hunt,  from  Lee. 

39.  State  v.  Lamplin,  et  al.,  from  Robeson, 

40.  State  v.  Edwards,  from  Greene. 

FEBRUARY  TERM,  1927. 

41.  State  V.  Adams,  from  Surry;  assault  with  intent  to  rape; 
verdict,  guilty;  appeal  by  defendant;  new  trial. 

42.  State   v.    Anderson,    from    Hyde;    house   burning;    verdict, 
guilty ;  appeal  by  defendant ;  affirmed, 

43.  State  v.  Aswell,  et  al,  from  Greene;  prostitution;  verdict, 
guilty;  appeal  by  defendants;  reversed. 

44.  State  v.   Baldwin,   from   Durham;   liquor;   verdict,   guilty; 
appeal  by  defendant ;  affirmed. 
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45.  State  v.  Bazemore,  from  Greene;  murder,  first  degree;  ver- 
dict, guilty ;  appeal  by  defendant ;  new  trial. 

46.  State   v.   Blackwell,   from    Craven;    manslaughter;    verdict, 
guilty;  appeal  by  defendant;  new  trial. 

47.  State  v.   Branch,  from  Granville ;  murder,   second   degree ; 
verdict,  guilty ;  appeal  by  defendant ;  affirmed. 

48.  State   v.    Brinkley,    from    Cabarrus ;    prostitution ;    verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

49.  State  v.  Carnegie,  from  Pitt;  appearance  bond;  reversed. 

50.  State  v.   Carpenter,  from  Gaston ;   liquor ;   verdict,   guilty ; 
appeal  by  defendant;  alrtrmed. 

51.  State  V.  Colson,  from  Perquimans;  liquor;  verdict,  guilty; 
appeal  by  defendant ;  new  trial. 

52.  State  v.  Evans,  from  Pitt;  involuntary  manslaughter;  ver- 
dict, guilty ;  appeal  by  defendant ;  affirmed. 

53.  State  v.  Fleming,  from  Beaufort ;  forcible  trespass ;  verdict, 
guilty ;  aj)peal  by  defendant ;  affirmed. 

54.  State  v.  Fowler,  from  Polk;  liquor:  verdict,  guilty;  appeal 
by  defendant;  affirmed. 

55.  State  v.  Gibson,  et  al.,  from  Hoke ;  secret  assault ;  verdict, 
guiltj^ ;  appeal  by  defendants ;  affirmed. 

56.  State  v.  Green,  from  Wilson ;  murder,  first  degree ;  verdict, 
guilty ;  appeal  hj  defendant :  new  trial. 

57.  State  v.  Harris,  et  al.,  from  Anson ;  liquor ;  verdict,  guilty ; 
appeal  by  defendants ;  affirmed. 

58.  State  v.  Hartley,  from  Johnston  ;  habeas  corpus ;  certiorari ; 
disallowed. 

59.  State  v.  Helms,  from  Union ;  seduction ;  verdict,  guilty ;  ap- 
peal by  defendant ;  affirmed. 

60.  State  v.   Holland,  from   Catawba;   murder,   second  degree; 
verdict,  guilty ;  appeal  by  defendant ;  new  trial. 

61.  State  V.  Hunt,  from  Lee;  liquor;  verdict,  guilty;  appeal  by 
defendant ;  affirmed. 

62.  State  v.  Johnson,  from  Mecklenburg ;  murder,  first  degree ; 
verdict,  guilty;  appeal  by  defendant;  affirmed. 

63.  State  v.  Lee,  from  Harnett;  murder,  second  degree;  verdict, 
guilty ;  appeal  by  defendant ;  new  trial. 

64.  State  v.  Maney,  from   Buncombe ;   simple  assault ;  verdict, 
guilty;  appeal  by  defendant;  new  trial. 

65.  State  v.   Mehafifey,    et   al,    from   Haywood ;    manslaughter ; 
verdict,  guilty;  appeal  by  defendant;  new  trial. 
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66.  State  v.  Mitchell,  from  Chatham;  murder,  first  degree;  ver- 
dict, guilty;  appeal  hj  defendant;  affirmed. 

67.  State  v.  Maragousis,  from  Edgecombe;  embezzlement;  ver- 
dict, guilty;  appeal  by  defendant;  new  trial. 

68.  State  v.  McWhirter,  from  Forsyth;  assault  on  female;  ver- 
dict, guilty ;  appeal  by  defendant ;  affirmed. 

69.  State  v.  Ridings,  et  al.,  from  Polk ;  prostitution,  etc. ;  ver- 
dict, guilty;  appeal  by  defendants;  affirmed. 

70.  State  v.  Sullivan,  from  Lenoir;  kidnapping;  verdict,  guilty; 
appeal  by  defendant ;  new  trial. 

71.  State    V.    Tomlinson,    from    Franklin ;    seduction ;    verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

72.  State  v.  Walker,  from  Durham ;  murder,  first  degree ;  ver- 
dict, guilty;  appeal  by  defendant;  affirmed. 

Docketed  and  Dismissed. 

73.  State  v.  Williams,  from  Halifax. 

74.  State  v.  H.  Howington,  from  Halifax. 

75.  State  v.  Will  Mclver,  from  Lee. 

76.  State  v.  Wesley  Baker,  from  Pitt. 

77.  State  v.  Wilkerson,  from  Pitt. 

78.  State  v.  D.  T.  Williams,  Sr.,  from  Lenoir. 

AUGUST  TERM,  1927. 

79.  State    v.    Adkins,    from    Yancey;    manslaughter;    verdict, 
guilty;  appeal  by  defendant;  affirmed. 

80.  State  v.  Anderson,  from  Halifax ;  worthless  check ;  verdict, 
guilty;  appeal  by  defendant;  new  trial. 

81.  State  V.  Earnhardt,  from  Cabarrus;  liquor;  verdict,  guilty; 
appeal  by  defendant;  error;  remanded. 

82.  State  v.  Blakeney,  from  Cabarrus ;  house  burning ;  verdict, 
guilty ;  appeal  by  defendant ;  new  trial. 

83.  State  v.  Boswell,  from  Wilson;  murder,  second  degree;  ver- 
dict, guilty;  appeal  by  defendant;  affirmed. 

84.  State  v.  Briscoe,  from  Gates ;  liquor ;  verdict,  guilty ;  appeal 
by  defendant ;  affirmed. 

85.  State   v.    Colsou,    from    Pasquotank;    assault   with    deadly 
weapon;  verdict,  guilty;  appeal  by  defendant;  affirmed. 

86.  State    v.    Eubanks,    from    Lenoir;    embezzlement;    verdict, 
guilty;  appeal  by  defendant;  affirmed. 

87.  State  v.  Eunice,  from  O'nslow;  larceny;  verdict,  guilty;  ap- 
peal by  defendant;  new  trial. 

88.  State   v.    Everett,    from    Cumberland ;    manslaughter ;    ver- 
dict, guilty;  appeal  by  defendant;  reversed. 
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89.  State  v.  Gooding,  from  Jones ;  liquor ;  verdict,  guilty ;  appeal 
by  defendant,  reversed. 

90.  State  v.  Graham,  from  Hoke;  murder,  first  degree;  verdict, 
guilty;  appeal  by  defendant;  aflSrmed. 

91.  State  V.  Guthrie,  from  Carteret;  liquor;  verdict,  guilty;  ap- 
peal by  defendant ;  reversed. 

92.  State  v.  Hege,  from  Forsyth ;  liquor ;  verdict,  guilty ;  appeal 
by  defendant;  affirmed. 

93.  State  v.  Hundley,  et  al.,  from  Mecklenburg;  municipal  ordi- 
nance ;  verdict,  guilty ;  appeal  by  defendants ;  affirmed. 

94.  State  v.  Johnson,  from. Hoke;  abandonment;  verdict,  guilty; 
appeal  by  defendant;  new  trial. 

95.  State   v.   Lambert,   from    Swain ;   larceny ;   verdict,    guilty ; 
appeal  by  defendant ;  new  trial. 

96.  State  v.  Leonard,   from   Cabarrus;   manslaughter;   verdict, 
guilty;  appeal  by  defendant;  affirmed. 

97.  State  v.  Lewis,  from  Cabarrus ;  school  law ;  verdict,  guilty ; 
appeal  by  defendant;  reversed. 

98.  State  v.  Melvin,  from  Sampson  ;  murder,  first  degree ;  verdict, 
guilty ;  appeal  by  defendant ;  new  trial. 

99.  State  v.  Mickle,  et  al.,  from  Forsyth ;  violation  of  automobile 
law;  verdict,  guilty;  appeal  by  defendants;  affirmed. 

100.  State  V.  Mintz,  et  al.,  from  Onslow ;  larceny ;  verdict,  guilty ; 
appeal  by  defendants;  affirmed. 

101.  State  V.  Montague,  from  Buncombe ;  murder,  second  degree ; 
verdict,  guilty;  appeal  by  defendant;  reversed. 

102.  State  v.  McFarland,  from  Lee;  assault;  verdict,  guilty;  ap- 
peal by  defendant;  affirmed. 

103.  State  v.  Nance,  from  Forsyth;  seduction;  appeal  by  de- 
fendant; new  trial. 

104.  State  v.  Perry,  from  Lenoir;  liquor;  appeal  withdrawn. 

105.  State  v.  Pridgen,  from  Greene;  liquor;  verdict,  guilty;  ap- 
peal by  defendant;  affirmed. 

106.  State  v.  Rouse,  from  Lenoir ;  larceny ;  verdict,  guilty ;  ap- 
peal by  defendant ;  new  trial. 

107.  State  v.  Schlicter,  from  Halifax ;  violating  banking  laws ; 
certiorari ;  reversed. 

108.  State  v.  Shew,  from  Wilkes ;  larceny ;  verdict,  guilty ;  ap- 
peal by  defendant ;  new  trial. 

109.  State   v.   Wadford,    from   Lenoir;    embezzlement;    verdict, 
guilty ;  a]3peal  by  defendant ;  new  trial. 
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110.  State  V.  Waldroop,  from  Cherokee ;  murder,  second  degree ; 
verdict,  guilty;  appeal  by  defendant;  affirmed. 

111.  State  V.  Winston,  from  Halifax;  liquor;  special  verdict; 
appeal  by  State;  reversed. 

112.  State  V.  Yarboro,  from  Halifax;  worthless  check;  arrested 
judgment ;  appeal  by  State ;  reversed. 

Docketed  and  Dismissed. 

113.  State  V.  Taylor,  from  Pitt. 

114.  State  V.  Brooks,  from  Pitt. 

115.  State  V.  Massengill,  from  Wake. 

116.  State  V.  Charlie  Imbler,  from  Davidson. 

117.  State  V.  Eoy  Davis,  from  Mecklenburg. 

118.  State  v.  Sam  Angel,  from  Yancey. 

119.  State  V.  W.  A.  Smith,  from  Cherokee. 

120.  State  v.  Will  Taylor,  from  Gaston. 

121.  State  V.  Sherman  Haney,  from  Haywood. 

122.  State  v.  R.  and  A.  Jackson,  from  Haj^wood. 

FEBRUARY  TERM,  1928. 

123.  State  v.  Boswell,  et  al.,  from  Guilford;  robbery;  verdict, 
guilty;  appeal  by  defendants;  affirmed. 

124.  State  v.  Charles,  from  Forsyth;  larceny  and  receiving;  ver- 
dict, guilty ;  appeal  by  defendant ;  affirmed. 

125.  State    v.    Crowder,    from    Vance;    embezzlement;    verdict, 
guilty ;  appeal  by  defendant ;  appeal  dismissed. 

126.  State  v.   Deadmon,   from   Davie;   house  burning;   verdict, 
guilty ;  appeal  by  defendant ;  new  trial. 

127.  State  v.  Dowell,  from  Forsyth;  liquor;  verdict,  guilty;  ap- 
peal by  defendant ;  affirmed. 

128.  State  v.   Edwards,   from   Lenoir;   liquor;   verdict,   guilty; 
appeal  by  defendant;  affirmed. 

129.  State   v.    Garland,    from   Yancey;    manslaughter;    verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

130.  State  v.   Gerukus,  from  Mecklenburg;   criminal  abortion; 
verdict,  guilty ;  appeal  by  defendant ;  affirmed. 

131.  State  V.  Gill,  from  Wake;   municipal  ordinance;  verdict, 
guilty;  appeal  by  defendant;  affirmed. 

132.  State  v.  Harris,  from  Greene ;  larceny ;  verdict,  guilty ;  ap- 
peal by  defendant;  reversed. 

133.  State  v.  Holt,  from  Johnston;  liquor;  verdict,  guilty;  ap- 
peal by  defendant;  affirmed. 
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134.  State  v.  Idol,  from  Guilford;  liquor;  verdict,  guilty;  ap- 
peal by  defendant ;  new  trial. 

135.  State  v.  Jarman,  from  Lenoir;  liquor;  verdict,  guilty;  ap- 
peal by  defendant;  affirmed. 

136.  State    v.    Jenkins,    from    Graham ;    assault    with    deadly 
weapon ;  verdict,  guilty ;  appeal  by  defendant ;  new  trial. 

137.  State  v.  Johnson,  from  Davidson;  false  pretense;  verdict, 
guilty ;  appeal  by  defendant ;  new  trial. 

138.  State  v.  Johnson,  from  Kutherf ord ;  liquor ;  verdict,  guilty ; 
appeal  by  defendant;  new  trial. 

139.  State  v.  King,  from  Lincoln ;  larceny  and  receiving ;  verdict, 
guilty;  appeal  by  defendant;  affirmed. 

140.  State    v.    Maslin,    from    Forsyth;    embezzlement;    verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

141.  State  V.  McCall,  from  Buncombe ;  larceny ;  verdict,  guilty ; 
appeal  by  defendant;  new  trial. 

142.  State   v.   McLawhorn,   et  al.,   from   Pitt;   liquor;   verdict, 
guilty;  appeal  by  defendants;  affirmed. 

143.  State  v.  Newsome,  from  Wayne;  murder,  first  degree;  ver- 
dict, guilty ;  appeal  by  defendant ;  new  trial. 

144.  State  v.  Ray,  et  al.,  from  Yancey;  murder,  second  degree; 
verdict,  guilty;  appeal  by  defendants;  new  trial. 

145.  State  v.  Ray,  from  Yancey;  non-support;  verdict,  guilty; 
appeal  by  defendant ;  new  trial. 

146.  State    v.    Toler,    from    Caswell;    manslaughter;    verdict, 
guilty;  appeal  by  defendant;  new  trial. 

147.  State  v.  "Whittle  from   Catawba;   liquor;  verdict,   guilty; 
appeal  by  defendant;  affirmed. 

Docketed  and  Dismissed. 

148.  State  v.  Alston,  from  Chatham. 

149.  State  v.  Gardner,  from  Pitt. 

150.  State  v.  Thaxton,  from  Lenoir. 

151.  State  V.  F.  McLamb,  from  Johnston. 

152.  State  v.  J.  H.  Holt,  from  Johnston. 

153.  State  v.  Osborne,  from  Lenoir. 

154.  State  v.  Garfield  Jones,  from  Craven. 
155     .State  v.  Powell,  from  Wake. 

156.  State  v.  Wellington,  from  Lenoir. 

157.  State  v.  Newkirk,  from  Columbus. 

158.  State  v.  Thomas,  from  Forsyth. 

159.  State  v.  W.  O.  Hicks,  from  Davidson. 

160.  State  v.  Coffer,  from  Stokes. 
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161.  State  V.  Clyburn,  from  Mecklenburg. 

162.  State  v.  French,  et  al.,  from  Henderson. 

163.  State  v.  Gasperson,  from  Buncombe. 

164.  State  v.  Jim  Bell,  from  Cherokee. 

165.  State  v.  Sibbold  Smith,  from  Swain. 


SUMMAKY  OF  CASES. 

Affirmed  on  Defendant's  Appeal 57 

New  trial  or  reversed  on  Defendant's  Appeal 48 

Reversed  on  State's  Appeal 3 

Remanded  on  Defendant's  Appeal 1 

Appeal  by  Bondsman —     1 

Appeal    withdrawn -. 1 

Remanded  for  judgment - 2 

Certiorari 4 

Appeal    dismissed 48 

Total  165 
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CRIMINAL  STATISTICS 


STATEMENT  A 

The  Following  Statement  Shows  the  Criminal  Cases  Disposed  of  During  the 
Fall  Term,  1926,  and  Spring  Term,  1927. 


Counties 
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"o 
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a 
S 

'•V 

a 

E 

o 
O 

'3 

c 

o 

< 

o 

M 
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u    o 
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o   o 
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Alamance 

42 

25 

65 

2 

34 

7 

23 

3 

67 

34 

18 

5 

37 

18 

2 

39 
15 

39 

Alleghany 

Anson 

3 

18 

117 

268 

369 

16 

251 

26 

106 

2 

385 

54 
103 

52 
98 

2 
9 

49 
69 

5 
9 

54 

Avery 

4 

28 

1 

107 

Beaufort 

27 

23 

48 

2 

36 

7 

7 

50 

Bertie 

23 

100 

114 

9 

68 

27 

25 

3 

123 

Bladen        

14 

22 

403 

11 
15 

167 

24 

36 

521 

1 

1 
49 

25 

26 

327 

25 

11 
59 

37 

Buncombe 

183 

1 

570 

Burke 

159 

26 

175 

10 

113 

9 

59 

4 

185 

Cabarrus 

78 

47 

115 

10 

68 

15 

42 

125 

Caldwell 

173 

29 

194 

8 

106 

19 

74 

3 

202 

4 

50 

9 

2 

38 

5 

6 

85 
14 

3 

4 
88 
10 

2 

6 

88 

Caswell 

3 

1 

14 

Catawba 

93 

25 

114 

4 

90 

10 

18 

118 

Chatham 

94 

84 

173 

5 

148 

8 

22 

178 

Cherokee 

44 

3 

43 

4 

28 

15 

2 

2 

47 

Chowan 

22 

17 

39 

31 

3 

4 

1 

39 

Clay 

Cleveland 

77 

73 

4 

50 

8 

18 

1 

77 

102 

30 

116 

16 

57 

14 

56 

5 

132 

Columbus 

121 

64 

181 

4 

125 

29 

25 

6 

185 

Craven 

42 

44 

85 

1 

61 

13 

12 

86 

Cumberland 

54 

54 

1 

97 

12 

70 

18 

21 

109 

Currituck 

2 

3 

134 

7 

3 

51 

8 

4 

173 

1 

2 
12 

9 

1 
157 

9 

8 

5 
16 

4 

6 

Davidson 

185 

Davie 

37 

9 

44 

2 

32 

12 

2 

46 

Duplin 

111 

102 

4 

195 

22 

149 

29 

36 

3 

217 

Durham 

185 

217 

363 

39 

265 

48 

86 

3 

402 

Edgecombe 

41 

92 

127 

6 

98 

17 

17 

1 

133 

Forsyth 

360 

185 

502 

43 

462 

60 

22 

1 

545 

Franklin 

55 

31 

84 

2 

58 

24 

4 

86 

Gaston 

274 

97 

352 

19 

241 

32 

96 

2 

371 

Gates 

30 

27 

55 

2 

41 

10 

6 

57 

Graham 

40 

1 

39 

2 

27 

5 

9 

41 

Granville* 

61 

77 

134 

4 

111 

8 

20 

139 

Greene 

17 

39 

56 

45 

5 

6 

56 

Guilford 

272 

189 

439 

22 

377 

41 

41 

2 

461 

Halifax 

104 

205 

297 

12 

218 

34 

57 

309 

Harnett 

116 

37 

148 

5 

103 

11 

36 

3 

153 

Haywood 

91 

7 

93 

5 

43 

13 

41 

1 

98 

Henderson 

71 

32 

98 

5 

73 

6 

22 

2 

103 

Hertford 

41 

70 

103 

8 

70 

21 

20 

111 

Hoke-. 

16 
3 

19 
12 

34 
15 

1 

13 
11 

7 
•  4 

12 

3 

35 

Hyde 

15 

*1  Corporation 
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Counties 

01 

73 

"o 
O 

a 

■3 

a 

a 

T3 

a) 
0 
'> 

a 
0 
0 

IB 
< 

0 
0. 

"o 

iz; 

t,   0 

o5 

0 

aj  .-^ 

3I 
0    0 

H  0 

Iredell 

35 

13 

44 

4 

32 

15 

1 

48 

Jackson 

35 

4 

38 

1 

27 

4 

8 

39 

Johnston _■ 

74 
43 

32 
40 

95 
81 

11 

2 

89 
60 

17 
1 

106 

Jones 

21 

1 

83 

87 
117 

72 
90 

157 
187 

2 
20 

118 
153 

9 
26 

30 

28 

2 

159 

Lenoir 

207 

Lincoln.. 

104 

17 

117 

4 

77 

17 

27 

121 

Macon 

145 

10 

151 

4 

96 

20 

39 

155 

Madison 

90 

7 

93 

4 

73 

8 

16 

97 

Martin 

15 

21 

34 

2 

34 

2 

36 

McDowell 

171 

14 

164 

21 

121 

10 

51 

3 

185 

Mecklenburg*. 
Mitchell...   .. 

416 
59 
78 
38 

387 

720 
57 

109 
61 

83 
2 
4 

502 
37 
39 

28 

65 
8 
12 
11 

232 
14 
61 

22 

5 

1 

804 
59 

Montgomery.. 
Moore 

35 
23 

113 

61 

Nash-- 

62 

77 

83 
97 

134 
156 

11 

18 

90 
137 

13 

26 

42 
9 

2 

145 

New  Hanover. 

174 

Northampton  _ 
Onslow 

47 
74 

82 
39 

125 
110 

4 
3 

78 
76 

18 
25 

33 
6 

6 

129 
113 

Orange* 

Pamlico 

116 
46 

101 
29 

201 

71 

16 

4 

146 

47 

25 
6 

43 
22 

4 

218 
75 

Pasquotank 

Pender 

20 
33 

16 
45 

35 
75 

1 
3 

23 

54 

6 
16 

6 

8 

1 

36 

78 

Perquimans 

42 

55 

94 

3 

60 

14 

20 

3 

97 

Person 

101 

61 

159 

3 

132 

8 

22 

162 

Pitt 

84 
124 

63 

47 

145 
162 

2 
9 

109 
115 

31 

27 

7 
26 

3 

147 

Polk 

171 

Randolph 

Richmond 

216 
89 

33 
60 

236 
141 

13 

8 

100 
105 

3 
9 

144 
29 

2 
6 

249 
149 

Robeson 

87 

52 

46 

176 

9 

125 

18 

42 

185 

Rockingham  ._ 
Rowan 

22 
30 

22 
30 

43 
59 

1 
I 

42 
54 

3 

2 
3 

44 
60 

34 
122 

27 

16 

120 

30 

"""2' 
2 

47 

233 

57 

3 
11 

2 

43 

181 

36 

7 
53 
12 

50 

Sampson 

Scotland 

10 
11 

244 
59 

Stanly 

Stokes 

18 
41 

10 
26 

25 
65 

3 

2 

23 
62 

1 
2 

3 
3 

1 

28 
67 

Surry 

Swain 

144 

84 

11 

7 

14 

147 
101 

8 
4 

114 
81 

13 
23 

25 
1 

3 

155 
105 

Transylvania- _ 

Tyrrell 

Union 

66 
6 

28 

9 

2 

18 

70 

8 

42 

5 

4 

74 

3 

37 

1 
5 

1 
3 
3 

1 
1 

75 

8 

46 

Vance 

93 

51 

133 

11 

85 

34 

25 

144 

Wake 

397 

378 

735 

40 

520 

124 

125 

6 

775 

Warren 

33 

37 

69 

1 

40 

13 

16 

1 

70 

Washington 

Watauga 

Wayne 

Wilkes 

8 

89 

47 

261 

8 

4 

68 

18 

1 

13 

89 
115 
249 

3 

4 

1 

30 

8 

47 

111 

137 

8 

9 

1 

23 

16 

37 

3 

117 

1 

2 

93 
116 
279 

Wilson 

Yadkin 

182 
71 

170 
5 

296 
76 

56 

184 
59 

44 

1 

120 
16 

4 

352 
76 

Yancey 

73 

2 

69 

6 

29 

7 

39 

75 

Totals 

8,644 

5,265 

70 

13,124 

855 

9,445 

1,552 

2,868 

117 

13,982 

*1  Corporation. 
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Recapitulation  of  Statement  A 


Total  Number  Criminal  Actions  Disposed  of 

13,982 

Males- 

13,124 

855 

3 

Total 

13,982 

White     . 

8,644 

5,265 

70 

3 

Total     - 

13 , 982 

Convictions,  including 

9,445 

1,552 

2,868 

117 

Acquitted.           _    _ 

Nolle  pros .  _     _    _ 

Otherwise  disposed  of 

Total - 

13,982 
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STATEMENT  C 

The  Following  Statement  Shows  the  Criminal  Cases  Disposed  of  During  the 
Fall  Term,  1927,  and  Spring  Term,  1928. 


Counties 

(0 

■n 
O 

a 

a 

la 

a) 

B 

» 
o 

'> 
a 
o 

O 

13 

'3 
< 

o 
a 

.2  "^ 

&  s 

t.     o 

1    & 

o  5 

o 
S  .2 

o   o 

Alamance 

54 

23 

76 

1 

47 

4 

26 

77 

Alexander 

96 

10 

104 

2 

79 

3 

24 

106 

Alleghany 

21 

2 

23 

19 

3 

1 

23 

Anson 

89 

197 

274 

12 

205 

16 

60 

5 

286 

Ashe-    

87 
69 
32 
29 

1 

3 

15 

101 

82 
67 
45 
122 

6 
5 

2 
8 

88 
60 
45 
89 

88 

Avery 

12 

2 
22 

72 

Beaufort 

47 

Bertie 

19 

130 

Bladen 

7 

6 

13 

12 

1 

13 

Brunswiclv 

42 
472 

17 
211 

1 

56 
612 

3 

72 

43 

585 

16 

48 

59 

Buncombe* 

49 

3 

685 

Burke 

94 

18 

111 

1 

103 

3 

6 

112 

Cabarrus 

139 

67 

202 

4 

151 

10 

44 

1 

206 

Caldwell 

198 

40 

232 

6 

178 

25 

34 

1 

238 

Camden 

5 
51 

3 
30 

8 

78 

3 

8 
76 

8 

Carteret 

4 

1 

81 

Caswell--     -   - 

10 
144 

9 
29 

19 
164 

9 

15 
130 

4 
12 

19 

Catawba 

30 

1 

173 

Chatham 

72 

68 

137 

3 

113 

9 

17 

1 

140 

Cherokee 

143 

7 

142 

8 

100 

48 

1 

1 

150 

Chowan 

5 

5 

9 

1 

9 

1 

10 

Clay 

43 
66 

5 
36 

46 
96 

2 
6 

37 
57 

11 

18 

48 

Cleveland 

24 

3 

102 

Columbus 

65 

26 

86 

5 

63 

10 

17 

1 

91 

Craven 

38 

77 

107 

8 

93 

14 

8 

115 

Cumberland- -- 

84 

52 

121 

15 

75 

16 

45 

t 

136 

3 

14 
186 

1 

1 

45 

4 

15 

220 

11 

4 
11 

178 

4 

4 
32 

15 

Davidson 

21 

231 

Davie 

73 

24 

89 

8 

75 

14 

8 

97 

Duplin 

162 

233 

360 

35 

273 

38 

80 

4 

395 

Durham 

216 

291 

467 

40 

361 

57 

84 

5 

507 

Edgecombe 

34 

113 

141 

6 

96 

27 

24 

147 

Forsyth 

374 

230 

555 

49 

589 

14 

1 

604 

Franklin 

65 

25 

78 

2 

58 

11 

10 

1 

80 

Gaston 

260 

59 

302 

17 

202 

32 

80 

5 

319 

Gates 

45 

33 

77 

1 

51 

7 

19 

1 

78 

Graham 

54 

1 

1 

54 

2 

21 

6 

29 

56 

Granville 

38 

84 

120 

2 

108 

6 

8 

122 

Greene 

24 

47 

67 

4 

51 

IS 

2 

71 

Guilford 

333 

166 

473 

26 

406 

47 

44 

2 

499 

Halifax 

149 

184 

326 

7 

238 

44 

50 

1 

333 

Harnett 

65 

42 

1 

98 

10 

66 

13 

27 

2 

108 

Haywood 

199 

21 

195 

25 

91 

40 

87 

2 

220 

Henderson 

60 

33 

86 

7 

57 

19 

16 

1 

93 

Hertford 

35 

63 

96 

2 

62 

18 

18 

98 

Hoke 

15 

13 

28 

25 

2 

1 

28 

Hyde 

5 

27 

30 

2 

31 

1 

32 

Iredell 

45 

23 

64 

4 

46 

7 

15 

68 

Jackson 

55 

2 

56 

1 

29 

8 

20 

57 

*1  Corporation. 
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Counties 


STATEMENT  C— Continued 


O  P 


H  U 


Johnston 

Jones 

Lee 

Lenoir 

Lincoln 

Macon 

Madison 

Martin 

McDowell 

Mecklenburg.. 

Mitchell 

Montgomery,  _ 

Moore 

Nash 

New  Hanover, 
Northampton  . 

Onslow 

Orange 

Pamlico 

Pasquotank 

Pender 

Perquimans 

Person 

Pitt 

Polk 

Randolph 

Richmond 

Robeson 

Rockingham  ,. 

Rowan 

Rutherford 

Sampson 

Scotland 

Stanly 

Stokes 

Surry 

Swain ^ 

Transylvania, - 

Tyrrell 

Union 

Vance 

Wake 

Warren 

Washington 

Watauga 

Wayne 

Wilkes 

Wilson 

Yadkin 

Yancey 


79 

22 

68 

136 

48 

163 

134 

9 

251 

427 

62 

70 

33 

84 

75 

29 

38 

100 

42 

20 

24 

11 

92 

68 

93 

319 

101 

145 

79 

57 

52 

141 

73 

20 

121 

190 

158 

74 

3 

22 

86 

424 

20 

3 

102 

17 

380 

116 

79 

69 


38 

22 

92 

125 

17 

5 

3 

20 

33 

388 

34 
12 
72 

123 
78 
45 
78 
57 
17 
34 
22 
58 

113 
29 
67 
83 
86 
27 
30 
7 

143 
35 
15 
25 
15 
6 
16 
3 
36 
46 

376 
36 
15 
3 
49 
28 

144 


111 

44 
152 
225 

63 
165 
132 

29 
267 
718 

59 
100 

45 
157 
175 
102 

80 
171 

99 

37 

54 

31 
146 
173 
112 
363 
178 
274 
104 

83 

58 
262 
107 

31 
143 
198 
173 


57 

128 

758 

53 

18 

100 

64 

371 

226 

82 

76' 


36 
2 
3 
5 

17 

97 

3 

4 


23 
5 
3 

7 


10 

23 
6 

12 
2 
4 
1 

23 
4 
4 
3 
7 
8 


1 

4 

42 

3 


2 
37 
34 

4 
1 


116 

31 

130 

187 

42 

94 

97 

24 

179 

462 

38 

68 

26 

SO 

131 

61 

67 

138 

58 

29 

34 

18 

118 

154 

74 

263 

130 

168 

78 

70 

48 

208 

77 

27 

128 

156 

127 

67 

3 

42 

94 

469 

36 

14 

83 

66 

238 

120 

83 

39 


12 

13 

36 

14 

14 

12 

4 

29 

77 

5 

6 

7 

22 

67 

17 

16 

16 

21 

6 

9 

4 

12 

20 

19 

18 

15 

32 

13 

4 

10 

56 

14 

6 

9 

22 

23 


10 
18 
120 
12 
4 
4 

27 

36 

3 

17 


1 
17 
37 

9 
60 
27 

1 
73 
261 
19 
30 
12 
57 

29 

24 
15 
2 
14 
11 
21 
7 
29 

100 
37 
85 
15 

.  13 

21 
20 


27 

31 

23 

3 

6 

20 

215 


142 
103 


117 

44 
160 
261 

65 
168 
137 

29 
284 
815 

62 
104 

45 
159 
198 
107 

83 
178 

99 

37 

58 

33 
151 
181 
122 
386 
184 
286 
103 

87 

59 
285 
111 

35 
146 
205 
181 

90 
6 

58 
132 
803 

56 

18 
105 

66 
408 
260 

86 

77 


Totals- 


5,640 


83 


14,475 


931 


10,889 


1,706 


2,722 


90 


15,407 
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Recapitulation  of  Statement  C 


Total  Ntjmber  Criminal  Actions  Disposed  of.     _. -_ 

15,407 

Males .-   - .      - - -     .   -   -   -     _   . 

14,475 

931 

1 

Total   --       -                   _   _   .   .           - 

15 , 407 

White 

9,683 

5,640 

83 

1 

Total -   .     --   - --- - 

15,407 

10,889 

1,706 

2,722 

90 

Total..- ... ...     ..     .     _.     ...     .   . 

15,407 
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STATEMENT  E 


Number  of  criminal  actions  disposed  of 

Males 

Females 

Corporations 

Total 

White 

Colored 

Indian 

Corporations 

Total. - 

Convictions,  including  submissions 

Acquitted 

Nolle  pros 

Otherwise  disposed  of 

Total.. 

Murder — first  degree 

Murder — second  degree 

Manslaughter 

Rape 

Assault  with  intent  to  commit  rape 

Arson 

Burglary — first  degree 

Burglary — second  degree 

Forgery 

Larceny 

Intoxicating  liquors 

Other  crimes  and  misdemeanors 

Total 


From 
July  1,  1926 

to 
July  1,  1927 


13,124 

855 

3 


8,644 

5,265 

70 

3 


9,445 

1,552 

2,868 

117 


4 

227 

123 

13 

41 

18 

1 

42 

325 

2,375 

4,288 

6,525 


13,982 


13,982 


13,982 


13,982 


From 
July  1,  1927 

to 
July  1,  1928 


14,475 

931 

1 


9,683 

5,640 

83 

1 


10,889 

1,706 

2,722 

90 


5 

243 

173 

14 

66 

22 

76 

284 

2,584 

4,771 

7,169 


15,407 


15,407 


15,407 


15,407 
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STATEMENT  F 

Alphabetical  List  of  Crimes 


Name  of  Offense 


From 
July  1, 1926 

to 
July  1, 1927 


From 
July  1, 1927 

to 
July  1, 1928 


Abandonment 

Abduction 

Abortion 

Afifray 

Arson 

Assault  and  battery 

Assault  with  deadly  weapons 

Assault  with  intent  to  rape 

Attempt  to  burn  dwelling 

Attempt  to  poison 

Bastardy 

Bigamy . 

Bribery 

Buggery 

Burglary — first  degree 

Burglary^second  degree 

Burning  other  than  arson 

Carrying  concealed  weapons 

Compounding  felony ^ 

Concealing  birth  of  child 

Conspiracy 

Counterfeiting 

Cruelty  to  animals 

Disorderly  house 

Disposing  mortgaged  property 

Disturbing  meetings 

Election  laws 

Embezzlement 

Escape 

Failure  to  list  taxes 

Failure  to  work  public  road 

False  pretense 

Fish  and  game  laws 

Food  and  drug  laws 

Forcible  trespass 

Forgery 

Fornication  and  adultery 

Gambling  or  lottery 

Health  laws 

Housebreaking 

House  burning 

Incest 

Injury  to  property 

Intoxicating  liquors 

Larceny  and  receiving 

Libel : 

License,  practicing  profession  without- 

License,  doing  business  without 

Manslaughter 

Military  laws 

Municipal  ordinances 

Murder — first  degree 

Murder — second  degree 

Nuisance 


158 

35 

9 

121 

18 

642 

1,168 

41 


1 

50 

6 

2 

1 

42 

25 

497 


35 
213 
137 

84 

3 

149 

70 

22 

9 

150 

14 

2 

138 

325 

209 

276 

7 

727 

18 

18 

88 

4,288 

2,375 

1 

3 


123 


11 

4 

227 

40 
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STATEMENT  F— Continued 


Name  of  Offense 


From 
July  1. 1926 

to 
July  1, 1927 


From 
July  1, 1927 

to 
July  1, 1928 


Obstructing  public  highway. 

Obstructing  river 

Official  misconduct 

Perjury 

Rape 

Resisting  officer 

Riot 


14 

53 

32 

32 

13 

14 

82 

105 

106 

161 

8 

5 

76 

76 

22 

16 

121 

83 

992 

1,216 

Robbery 

School  laws 

Seduction 

Slander 

Trespass 

Miscellaneous. 


Totals 


15,407 


Addendum  to  Statement  F 

As  our  forms  for  making  criminal  statistics  were  made  years  ago,  and  other  crimes 
than  those  mentioned  therein  have  either  been  defined  since,  or  have  greatly  increased  in 
number,  we  give  the  following  addendum,  making  the  report  more  specific.  The  particular 
crimes  given  below  are  included  in  the  total  of  "Miscellaneous." 


Name  of  Offense 


From 
July  1.  1926 

to 
July  1.  1927 


From 
July  1,1927 

to 
July  1,  1928 


Non-support 

Reckless  driving  Cor  speeding) 
Vagrancy 

Violating  automobile  laws 

Violating  banking  laws 

Worthless  check 

Totals 


36 
386 

58 
146 

18 
199 


630 


843 
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Fees  Transmitted  by  Attorney  General  to  State  Treasurer  from  and  Including  August  Term,  1926,  Through 

February  Term,  1928 


State  V.  Barclay 

State  V.  Strickland 

State  V.  Lee,  et  al 

State  V.  Moore 

State  V.  Edwards 

State  V.  Edwards 

State  V.  Meyers 

Lacy  V.  Surety  Companies 

Automotive  Assn.  v.  Doughton__ 

Ragan  v.  Doughton 

State  V.  Tyndall 

Rich  V.  Doughton 

Barton  v.  Grist 

State  V.  Franklin 

State  V.  Thompson 

State  V.  Fowler 

State  V.  Adams 

State  V.  Fleming 

State  V.  Anderson 

State  V.  Williams 

State  V.  Hunt 

State  V.  Hartley 

State  V.  Tomplinson 

State  V.  Gibson,  et  al 

State  V.  Baldwin 

State  V.  Evans 

State  V.  Harris,  et  al 

State  V.  Helms 

State  V.  Brinkley 

State  V.  Ridings,  et  al 

State  V.  Carpenter 

State  V.  Colson 

State  V.  Briscoe 

State  V.  Boswell 

State  V.  McFarland 

State  V.  Pridgen 

State  V.  Eubanks 

State  V.  Mintz,  et  al 

Waddell  v.  Doughton 

Rotan  v.  State  of  North  Carolina 

State  V.  Hege 

State  V.  Hill 

State  V.  Mickle 

State  V.  Leonard 

State  V.  Waldrop 

State  V.  Wade 

State  V.  Adkins 

State  V.  Angel 

State  V.  Crowder 

State  V.  Holt 

State  V.  Gardner 

State  V.  McLawhorn,  et  al 

State  V.  Jarman 

State  V.  Edwards 

State  V.  Holt 

State  V.  Saree  Osborne 

State  V.  Gill- 

State  V.  Maslin 

State  V.  Dowell 
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Fees  Transmitted— Continued 

13.30 

10,00 

State  V.  Coffer     .   .            ..    ...      __        -_-    - 

10.00 

12.20 

State  V.  Whittle- -        .      _    _      _    -      

12.20 

20.00 

14.30 

Totals        -    --    --.:- 

$       989.20 

In  addition  to  the  above,  the  following  fees  have  also  been  transmitted  by  the  Attorney  General 
to  the  State  Treasurer  since  1924-26: 


Spring  Teem,  1923: 

Corporation  Commission  v.  Proximity  Mfg.  Co 

Corporation  Commission  v.  Cannon  Mfg.  Co 

$       25.00 
25.00 

Spring  Term,  1926: 
State  V.  Kyles __   .__   . ...   .   ...   .   ...   

10.00 

60.00 

Totals. 

S   1,049  20 

OPINIONS  TO  THE  GOVERNOR 


Corrupt  Practices  Act — Report 

October  26,  1926. 

Memorandum  in  relation  to  reports  6y  committees  on  the  amount  of  money 
received  by  them  for  political  campaigns. 

The  Corrupt  Practices  Act.  now  C.  S.  Sections  4185,  et  seq., 
in  sub-section  10  requires  any  chairman  or  secretary  of  any 
political  party  where  tlieir  territory  embraces  more  tlian  one 
county  to  report  to  the  Secretary  of  State  not  more  than  fifteen 
or  less  than  ten  days  before  any  general  election,  the  amount  of 
money  received  by  such  committee  for  campaign  purposes,  and 
again  within  twenty  days  after  the  election  to  make  a  similar 
report  of  money  received,  and  from  whom,  and  the  purposes  for 
which  it  was  used.  Such  report  is  to  be  made  under  oath  by  the 
secretary  or  chairman  of  the  committee  who  has  full  knowledge 
of  all  the  details  of  the  committee  affairs.  Similar  reports  are 
to  be  made  to  the  clerk  of  the  court  where  the  executive  commit- 
tee is  a  county  executive  committee. 

Upon  investigation  we  find  that  a  similar  opinion  was  rendered  by  this 
office  to  the  Secretary  of  State  on  October  28,  1920,  and  there  has  been  no 
modification  of  the  statute  as  contained  in  the  Consolidated  Statutes. 


Internal  Improvements — Report 


October  26,  1926. 


Memorandum  as  to  internal  improvements  in  ichich  the  State  has  a  pe- 
cuniary interest. 

Chapter  157,  Public  Laws  of  1925,  transferred  all  the  duties  theretofore 
exercised  by  the  Board  of  Internal  Improvements  upon  the  Governor  and 
Council  of  State.  Section  4  of  the  act  requires  the  Governor  and  Council  of 
State  biennially  to  report  to  the  General  Assembly : 

(1)  The  condition  of  all  railroads,  canals,  or  other  works  of 
internal  improvement  in  which  the  State  has  an  interest,  and 
they  shall  at  the  same  time  suggest  such  improvement,  enlarge- 
ment, or  extension  of  such  work  as  they  shall  deem  proper,  and 
such  new  works  of  similar  nature  as  shall  seem  to  them  to  be 
demanded  by  the  growth  of  trade  or  the  general  prosperity  of 
the  State. 

(2)  The  amount,  condition,  and  character  of  the  State's  inter- 
est in  other  railroads,  roads,  canals,  or  other  works  of  internal 
improvement  in  which  the  State  has  taken  stock,  to  which  she 
has  loaned  money,  or  whose  bonds  she  holds  as  security. 

(3)  The  condition  of  such  roads  or  other  corporate  bodies,  in 
detail,  as  are  referred  to  in  the  previous  section,  giving  their 
entire  financial  condition,  the  amount  and  market  value  of  the 
stock,  receipts,  and  disbursements  for  the  previous  year  or  since 
the  last  report ;  the  amount  of  real  and  personal  property  of  such 
corporations,  its  estimated  value,  and  such  suggestions  with  re- 
gard to  the  State's  interest  in  the  same  as  may  to  them  seem 
warranted  by  the  status  of  the  roads  or  corporations. 
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(4)     The  names  of  all  persons  failing  or  refusing  to  report  as 
is  required  by  law. 

The  statute  is  so  definite  and  clear  that  it  needs  no  comment. 


Schools  fok   Blind  and  Deaf — Indigent   Patients 

November  2,  1926. 

C.  S.  Section  5885  contains  a  provision  which  requires  the  State  to  pay  fot 
the  clothing  and  travelling  expenses  from  and  to  the  Institution,  of  pupils  in 
the  State  Schools  for  the  Blind  and  Deaf  located  in  Raleigh,  under  conditions 
hereinafter  set  out.  The  Statute  directs  the  Governor  to  draw  upon  the 
Auditor  for  an  amount  sufficient  to  cloth  the  scholar  and  pay  the  travelling 
expenses.  Thereupon  the  Auditor  shall  issue  his  warrant  upon  the  State 
Treasurer,  who  shall  pay  the  same.  The  conditions,  however,  upon  which 
the  Governor  draws  this  draft  are  as  follows : 

(1)  That  the  parents  of  any  deaf  mute  or  blind  child  sent  to 
said  school  are  unable  to  provide  said  children  with  the  clothing 
and  with  the  expenses.  This  fact  is  to  be  ascertained  by  the  affi- 
davit of  two  respectable  citizens. 

(2)  Where  the  child  has  no  living  parents  or  any  estate  of 
its  own. 

AVhen  the  State  pays  this  amount  under  the  conditions  above  stated,  the 
Auditor  is  required  to  charge  that  amount  to  the  County  from  which  the  child 
came  and  the  county  has  to  pay  the  same.  The  amount  charged  shall  in  no 
case  exceed  $45.00  per  year  for  any  pupil  in  addition  to  such  amount  as 
may  be  required  to  defray  all  necessary  travelling  expenses  of  the  pupils. 

It  appears  that  this  section  of  the  law  was  complied  with  in  the  case  of  the 

children  of  one , of  Nash  County,  and  the  children  are  now  in  the 

school,  supported  in  part  by  this  fund.  Mr.  J.  B.  Boddie,  Register  of  Deeds  of 
Nash  County,  writes  to  the  Governor  in  regard  to  these  children,  asserting 

that  the  two  respectable  citizens,  — .  and  - ,  are  mistaken  in 

making  the  affidavit  required  by  the  Statute,  under  which  the  children  are 
provided  with  this  annual  fund  by  the  State.  It  has  been  discovered,  accord- 
ing to  Mr.  Boddie.  that  F.  S.  Rackley,  the  parent  of  the  children,  is  the 
owner  in  fee  of  100  acres  of  land  in  Nash  County.  Mr.  Boddie  wishes  to 
know  what  to  do  under  the  circumstances.  His  letter  indicates  that  the 
county  is  now  repaying  to  the  State  the  funds  advanced  by  the  State  for  these 
children  under  the  Statute.  It  is  very  clear,  we  tliink,  that  under  the  cir- 
cumstances of  this  sort,  the  county  would  have  a  cause  of  action  against 
Rackley  in  which  it  might  subject  this  100  acres  of  land  to  the  payment  of 
the  funds  advanced  by  it  to  Rackleys  children.  The  county  is  in  much  bet- 
ter position  to  attack  the  affidavits  of  Edwards  and  Batchelor  than  would  be 
the  State,  under  the  circumstances. 

The  Governor  himself,  of  course,  might  enter  upon  an  investigation  as  to  the 
truth  of  the  allegations  contained  in  Mr.  Boddie's  letter  and  the  falseness  of 
those  contained  in  the  affidavits  of  Edwards  and  Batchelor  and  under  proper 
conditions  withdraw  the  State  advance  to  the  children,  certainly  with  refer- 
ence to  future  advances.  Nash  County,  however,  should  enforce  its  own 
rights  in  the  premises  with  reference  to  past  payments.     The  presumption  of 
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law,  of  course,  in  the  absence  of  any  investigation  by  the  Governor,  is  that 
the  affidavits  supplied  him  are  correct. 


BXTEADITION — FUGITIVE    FROM    JUSTICE 

November  24,  1926. 

In  the  matter  of  the  extradition  of  H.  A.  W.  Smith. 

We  think  that  the  Governor  would  be  justified  in  refusing  to  honor  the 
requisition  in  this  case  for  two  reasons : 

(1)  It  appears  from  Smith's  evidence  and  the  evidence  of  his  daughter, 
Mrs.  Evans,  that  his  wife,  now  resident  in  New  Jersey,  and  whom  he  is  al- 
leged to  have  abandoned,  voluntarily  separated  herself  from  him  previous  to 
his  leaving  the  State  of  New  Jersey.  This  being  true,  there  was  not  an 
abandonment,  either  in  law  or  in  fact. 

(2)  The  alleged  abandonment  occurred  in  September,  1917.  A  short  time 
previous  to  this,  as  above  said,  Mrs.  Smith  separated  herself  from  her  hus- 
band and  refused  to  live  with  him.  He  came  to  North  Carolina  soon  after- 
wards and  on  charges  of  non-support  he  went  back  to  New  Jersey  in  1919  and 
there  undertook  to  pay  his  wife  $7.00  a  week,  bu:t  without  in  any  way  assum- 
ing his  marital  relations  with  her.  she  still  refusing  to  live  with  him.  There- 
upon he  came  back  to  his  home  in  North  Carolina  and  continued  to  send  her 
these  payments  from  time  to  time  until  some  time  in  1921.  After  returning 
to  North  Carolina,  and  residence  in  the  State  for  a  period  of  five  years,  he 
brought  an  action  for  divorce  against  his  wife,  Helen  M.  Smith.  This  action 
was  commenced  April  28.  1924.  In  the  same  year  after  service  of  process  by 
publication,  final  judgment  was  obtained  in  the  Superior  Court  of  New  Han- 
over County  dissolving  the  bonds  of  matrimony  which  had  heretofore  existed 
between  H.  A.  W.  Smith  and  Helen  M.  Smith.  The  decree  was  entered  at 
the  May  Term,  1924,  of  the  above  court.  The  effect  of  this  decree  so  far  as 
the  State  of  North  Carolina  is  concerned  was  to  remove  all  obligations  on  the 
part  of  H.  A.  W.  Smith  to  support  his  former  wife. 

Under  circumstances  of  this  kind  we  think  that  in  addition  to  the  fact  that 
Smith  had  committed  no  crime,  he  was  not  a  fugitive  from  justice  within  the 
meaning  of  the  Federal  Constitution  and  Statute.  We,  therefore,  advise  as 
hereinbefore  said  that  the  requisition  in  this  case  be  not  honored,  it  being 
apparent  that  it  is  an  attempt  to  enforce  against  Smith  an  alleged  pecuniary 
obligation  on  the  part  of  his  wife  when  that  obligation  has  not  existed,  cer- 
tainly since  the  decree  of  divorce  obtained  by  him  against  her. 


Statutes — I  nterpket  ation 

March  3,  1927. 

House  Bill  257,  after  passing  the  House,  passed  also  the  Senate  and  was 
ratified  on  February  11,  1927.  The  object  of  this  bill  was  to  exempt  certain 
legacies  of  the  Union  Theological  Seminary  of  Richmond,  Va.,  from  inher- 
itance tax.  It  did  not  accomplish  that  purpose  on  account  of  its  wording, 
which  was  as  follows  : 

Or  charitable  corporations   (not  conducted  for  profit)    domes- 
ticated in  this  State,  and  at  least  one-fourth  of  the  property  so 
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passiug  is   for   the   benefit   of   the   inhabitants   of   the    State   of 
North  Carolina. 

Though  a  gift  to  the  Union  Theological  Seminary  for  purposes  incident  to 
its  organization  would  be  a  gift  to  a  charitable  purpose,  yet  that  institution, 
though  a  corporation  organized  under  the  laws  of  Virginia,  is  in  no  sense  a 
charitable  corporation. 

House  Bill  1178,  Senate  Bill  236,  has  been  ratified  as  a  public  law  today, 
March  3,  1927.  That  act  rewrites  the  proviso  in  the  third  sub-section  of  Sec- 
tion 6  of  the  Revenue  Act  of  1925,  as  follows : 

Provided,  that  no  tax  be  imposed  or  collected  under  this  sec- 
tion on  legacies  or  property,  passing  by  will  or  otherwise,  or  by 
the  laws  of  this  State,  to  religious,  educational  or  charitable 
corporations  not  conducted  for  profit,  incorporated  in  this  State, 
or  to  such  foreign  corporations  receiving  and  disbursing  funds 
donated  in  this  State  for  religious,  educational  or  charitable  pur- 
poses. This  provision  shall  apply  to  all  such  legacies  or  property 
passing  by  will  or  by  the  laws  of  this  State  since  March  twelve, 
one  thousand  nine  hundred  and  twenty-five :  Provided,  that  this 
shall  not  apply  to  cases  where  the  tax  has  already  been  paid. 

It  is  entirely  clear  that  the  latter  act  controls  the  situation  and  in  express 
terms  meets  the  objection  that  the  Union  Theological  Seminary  is  not  a 
charitable  corporation,  for  it  applies  not  only  to  so-called  charitable  cor- 
porations but  also  to  religious  and  educational  corporations.  So  far,  there- 
fore, as  the  Union  Theological  Seminary  is  concerned,  or  other  corporations 
designated  either  as  religious  or  educational  corporations,  the  latter  act  not 
only  controls,  but  is  in  no  sense  modified  by  the  former  act.  It  is  true  that 
laws  enacted  particularly  at  the  same  session  of  the  Legislature  upon  the 
same  subject  are  to  be  construed  together,  with  the  former  act  modified 
only  so  far  as  it  is  necessary  to  effectuate  the  purpose  of  the  latter  act. 

Whether  or  not  as  to  distinctively  charitable  corporations  the  enactment 
of  the  act  of  February  11.  1927,  has  any  effect  upon  the  act  of  March  3rd  is 
not  material  to  the  present  discussion.  It  is  clear,  for  the  reasons  hereinbe- 
fore stated,  that  the  Union  Theological  Seminary,  and  all  corporations  of  the 
same  class  of  all  the  churches,  are  taken  care  of  in  the  latter  bill. 


State's  Prison — Eminent  Domain 

March  19,  1927. 

The  question  propounded  by  you  to  this  office  may  be  stated  thus :  Can  the 
State  Prison,  if  negotiations  are  unsuccessful  in  purchasing  land  under  the 
recent  act  of  the  Legislature,  exercise  the  power  of  eminent  domain  to  ob- 
tain it? 

Under  the  Amendment  of  1923,  Chapter  205.  Public  Laws,  it  is  clear  that 
the  State  Prison  may  condemn  land  if  it  is  found  necessary  to  do  so.  Stated, 
so  far  as  applicable  to  the  instant  case,  the  statute  is  as  follows : 

The  right  of  eminent  domain  may  be  exercised  by  any  educa- 
tional, penal,  hospital  or  other  institution  incorporated  or  char- 
tered by  the  State  of  North  Carolina  for  the  furtherance  of  any 
of  its  purposes  if  such  institution  shall  be  in  need  of  adjacent 
land  for  necessary  enlargement  or  extension,  and  shall  so  declare 
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through  its  board  of  directors,  trustees  or  other  governing  boards 
by  resolution  inserted  in  the  minutes  at  a  regular  meeting  or  spe- 
cial meeting  called  for  that  purpose ;  such  institution  shall  have 
all  powers,  rights  and  privileges  of  eminent  domain  given  under 
Chapter  38  of  the  Consolidated  Statutes  of  1919  to  condemn 
and  procure  such  laud,  and  shall  follow  the  procedure  estab- 
lished in  such  chapter. 


Board  of  Health — Investigation 

April  30.  1927. 

On  April  15th,  I  submitted  report  to  you  in  response  to  your  request  of 
March  11th  vpith  regard  to  reported  charges  of  graft  against  employees  of 
the  State  Board  of  Health.    That  request  from  you  was  as  follows : 

I  respectfully  request  that  you  ascertain  the  particular  nature 
and  character  of  the  charges  of  graft  against  certain  employees 
of  the  Board,  and  if  the  evidence  submitted  to  you  in  your  opin- 
ion justifies  it,  that  you  proceed  at  once  to  make  a  thorough 
investigation. 

Your  letter  was  accompanied  by  one  from  Dr.  Charles  O.  H.  Laughinghouse, 
Secretary  of  the  State  Board  of  Health,  in  which  he  stated : 

The  Board  will  appreciate  your  requesting  Dr.  John  B.  Wright 
and  Senator  Rivers  Johnson  to  submit  to  you  such  proof  of 
charges  of  graft  and  inefficiency  as  they  may  possess  or  be  able  to 
procure. 

The  Board  requests  that  evidence  relating  to  charges  of  graft, 
as  indicated  above,  be  submitted  to  the  Attorney  Greneral  by  your- 
self, with  directions  for  a  careful  investigation. 

I  proceeded  with  the  inquiry  in  accordance  with  your  request,  based  upon 
the  letter  of  Dr.  Laughinghouse.  Upon  request  from  me,  Dr.  Wright  came  to 
my  office.  He  stated  that  he  had  made  no  charges  of  graft  against  the  Board 
or  any  of  its  officers  or  employees,  but  had  stated  that  Senator  Rivers  John- 
son of  Duplin  County,  had  made  such  charges  on  the  floor  of  the  Senate  on 
Monday,  March  7th. 

On  March  23rd  I  addressed  a  letter  to  Senator  Johnson,  informing  him  of 
your  request  and  asked  him  for  any  statement  that  he  desired  to  make  on 
the  subject.  On  March  24th  he  replied  that  he  would  be  here  on  the  following 
day.  He  called  at  this  office  late  in  the  afternoon  of  March  25th,  when  I  was 
in  conference  with  Governor  Doughton  at  the  Revenue  Department  Building. 
I  was  notified  by  my  office  that  Senator  Johnson  had  called,  and  found  him 
a  few  minutes  thereafter.  I  was  expecting  to  leave  town  in  a  short  while, 
but  told  him  I  would  stay  over  the  night  for  a  conference  with  him.  He 
stated  that  he  had  another  engagement  at  that  time  and  wanted  to  return 
home  that  evening,  but  would  probably  be  back  in  Raleigh  the  following 
week.  On  March  29th  I  again  wrote  Senator  Johnson,  telling  him  that  I 
would  be  out  of  the  office  Friday  and  Saturday  of  that  week,  but  would  be 
glad  to  have  him  submit  any  written  statement  that  he  might  desire.  He  has 
not  submitted  such  statement. 

Statements  made  in  debates  in  the  General  Assembly  are  of  a  highly  priv- 
ileged character.  Our  State  Constitution  does  not  contain  a  provision  sim- 
ilar to  that  of  the  Federal  Constitution,  that  "for  any  speech  or  debate  in 
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either  house  they  shall  not  questioned  in  any  other  place."  But  that  lack 
(Joes  not  afiEect  or  lessen  the  vigor  of  the  fundamental  principles  upon  which 
our  Government  is  based.  It  is  not  within  your  or  my  right  or  power  to 
engage  in  any  form  of  procedure  which  would  call  in  question  the  acts  of 
Senator  Johnson  or  any  other  member  of  the  General  Assembly  while  en- 
gaged in  the  performance  of  their  duties. 

In  addition  to  the  inquiry  made  of  Dr.  Wright  and  Senator  Johnson,  I  had 
correspondence  and  interviews  with  probably  fifteen  other  persons  prior  to 
April  15th.  As  stated  to  you  in  my  report  of  April  15th,  no  charges  of  graft 
have  been  submitted  to  me,  and  I  have  been  unable  to  elicit  any  information 
or  evidence  upon  which  an  investigation  could  proceed  under  the  limitations 
contained  in  the  request  of  Dr.  Laughinghouse  to  you  and  your  letter  to  me. 

But  another  development  has  taken  place  from  which  I  am  of  opinion  yoa 
could  well  request  an  investigation  of  broader  scope  and  less  limited  in  its 
procedure.  The  press  on  March  21st,  contained  the  news  that  the  House  of 
Delegates  of  the  Medical  Society  of  the  State  had  on  the  preceding  day  in  its 
session  in  Durham,  adopted  a  resolution  asking  you  to  request  me  to  proceed 
further  with  the  investigation.  On  April  27th  I  addressed  a  letter  to  Dr.  J.  T. 
Burrus  of  High  Point,  newly  elected  President  of  the  Society,  asking  him  for 
a  full  transcript  of  the  proceedings  of  the  Society  which  have  relation  to  this 
matter.  I  have  not  yet  heard  from  Dr.  Burrus  in  response  to  my  letter  of 
April  27th. 

On  yesterday  I  received  from  another  source,  copy  of  the  resolution  referred 
to.    The  material  part  of  that  resolution  is  as  follows : 

Be  it  resolved,  that  this  House  of  Delegates  do  respectfully  re- 
quest the  Governor  of  North  Carolina  to  repeat  his  request  of  the 
Attorney  General  and  respectfully  insist  upon  a  thorough  investi- 
gation by  the  summoning  of  such  persons  as  have  or  may  have 
knowledge  of  the  taking  of  graft  by  certain  officers  of  the  State 
Board  of  Health  and  by  requiring  such  persons  to  be  placed  under 
oath  and  to  testify  as  to  their  knowledge  of  the  aforesaid  charges, 
in  order  that  any  person  found  guilty  of  such  charges  may  be  pun- 
ished and  the  fair  reputation  of  the  North  Carolina  State  Board 
of  Health  placed  above   reproach. 

I  am  of  opinion  that  the  investigation  should  proceed  in  accordance  with 
the  request  of  the  State  Medical  Society.  Your  request  of  March  11th  to  me 
was  in  line  and  in  accordance  with  the  letter  of  Dr.  Laughinghouse  to  you. 
The  resolution  of  the  State  Medical  Society  is  entirely  different.  In  accord- 
ance with  the  letter  of  Dr.  Laughinghouse  to  you  and  yours  to  me,  I  have 
conducted  the  inquiry  for  information,  evidence  or  charges  of  graft,  but 
without  result.  If  it  meets  with  your  approval  I  can,  as  requested  by  the 
Society,  subpoena  all  persons  whose  names  have  in  any  way  been  connected 
with  the  matter,  and  have  them  testify  before  me  under  oath. 

I  think  also  that  the  investigation  should  take  a  wider  scope  than  as  to 
simply  whether  there  has  been  gx'aft  in  the  State  Board  of  Health  in  the  en- 
forcement of  the  sanitary  privy  law.  Suggestions  reach  me  that  the  law  has 
been  enforced  with  undue  hardship,  oppression  and  arbitrariness.  An  inves- 
tigation to  ascertain  if  there  has  been  graft  would  not  include  this  feature, 
but  I  think  that  I  should  be  permitted  to  receive  evidence  of  this  nature  as 
well,  and  that  the  investigation  should  take  such  scope  as  developments  may 
warrant. 
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I  should  be  glad  to  go  into  it  in  this  way  if  authorized  to  do  so  by  you. 
If  an  investigation  along  these  lines  is  to  be  authorized,  I  would  like  to  enter 
upon  it  during  the  week  of  May  9th,  as  I  have  no  engagements  for  that  week. 


Cl^IM — W.    H.    WOKTH 

May  6,  1927. 

The  General  Assembly  of  1927  passed  an  act,  Chapter  238,  entitled,  "An 
act  to  provide  for  the  determination  of  certain  claims  by  the  Governor  and 
Council  of  State."  Under  that  act  claim  has  been  presented  to  the  State 
Auditor  by  William  H.  Worth,  former  Treasurer  of  the  State,  asking  for  re- 
imbursement of  the  sum  of  $12,060.04  paid  by  him  into  the  State  Treasury 
on  account  of  embezzlement  of  State  funds  by  his  clerk,  one  W.  H.  Martin. 
I  am  asked  by  you  and  the  Council  of  State  for  an  opinion  as  to  your  and  its 
power  under  this  act. 

Under  the  act  the  General  Assembly  has  committed  to  the  judgment  and 
discretion  of  the  Governor  and  Council  of  State  the  power  and  duty  of  de- 
termining from  all  the  facts  and  circumstances  whether  in  propriety,  good 
conscience  or  morals  the  money  should  be  paid  to  Mr.  Worth.  Assuming  that 
the  facts  are  as  stated  in  the  application  filed  by  him,  I  am  of  opinion  that 
the  Governor  and  Council  of  State  have  the  legal  right  to  direct  the  State 
Auditor  to  issue  his  warrant  to  Mr.  Worth  for  this  money. 

I  am  further  of  the  opinion  that  it  is  unnecessary  to  make  an  allocation 
out  of  the  emergency  appropriation  for  this  purpose,  as  Chapter  238,  Public 
Laws  of  1927,  directs  the  payment  "out  of  any  funds  in  the  State  Treasury 
not  otherwise  appropriated." 


Members  of  the  General  Assembly — Privilege 

May  7,  1927. 

This  is  not,  and  cannot  be,  an  investigation  of  any  thing  said  in  debate  in 
the  General  Assembly.  Therefore,  I  am  not  issuing  a  subpoena  to  compel  the 
attendance  of  Senator  Johnson  at  the  hearing  on  May  12. 

The  United  States  Constitution,  Article  I,  Section  8,  provides  in  respect  of 
members  of  Congress :  "And  for  any  speech  or  debate  in  either  House  they 
shall  not  be  questioned  in  any  other  place." 

A  provision  of  like  import  is  in  every  American  state  constitution  except 
those  of  North  Carolina,  South  Carolina,  Mississippi,  Texas,  California  and 
Nevada.  Gushing  in  his  work  on  Law  and  Practice  of  Legislative  Assemblies, 
Section  602,  says  that  these  provisions  are  unnecessary  and  that  the  privilege 
thus  conferred  is  equally  complete  without  them. 

However  that  may  be,  the  principle  is  in  full  vigor  here.  It  is  contained  in 
a  legislative  enactment,  II  C.  S.  6093,  which  in  part  is  as  follows : 

The  members  shall  have  freedom  of  speech  and  debate  in  the 
General  Assembly,  and  shall  not  be  liable  to  impeachment  or 
question,  in  any  court  or  place  out  of  the  General  Assembly, 
for  words  therein  spoken. 

This  enactment  goes  back  to  Chapter  277,  Laws  of  1787,  and  has  been 
brought  forward  in  every  general  compilation  of  the  statutes  since  that  time. 


BIENNIAL   REPORT   OF   THE   ATTORNEY   GENERAL  67 

The  privilege  thus  granted  comes  down  from  the  long  and  bitter  struggle 
of  our  English  ancestors  for  civil  liberty.  In  that  contest  human  rights  found 
their  best  defender  in  the  House  of  Commons,  the  popular  branch  of  the 
English  Parliament. 

From  the  earliest  times  the  leaders  of  the  people  insisted  upon  freedom  of 
speech  in  the  Parliament  itself.  They  realized  that  vpithout  such  freedom  all 
other  rights  would  be  insecure  or  unattainable.  Such  freedom  is  essential 
to  the  independence  of  a  legislative  body  and  to  the  untrammeled  and  un- 
coerced discharge  of  their  duties  by  its  members. 

The  right  was  constantly  asserted  and  continually  violated  in  the  early 
days.  Its  most  outrageous  violation  precipitated  the  civil  war  between 
Charles  I  and  the  Parliament. 

In  his  "History  of  the  English  Parliament,"  Barnett  Smith  says : 

On  January  4,  1642.  there  was  enacted  the  most  memorable 
scene  ever  witnessed  in  the  House  of  Commons. 

On  that  day  Charles,  at  the  head  of  several  hundred  soldiers,  marched  to 
the  Parliament  Building  with  the  avowed  purpose  of  arresting  five  of  the 
Parliamentary  leaders,  Hampden,  Pym,  Holies,  Haselrigg  and  Strode,  on  the 
charge  of  treason,  based  largely  upon  resolutions  and  debates  of  the  House 
in  which  they  had  participated.  He  failed  of  his  purpose  only  because  they 
had  absented  themselves  on  learning  of  his  approach.  As  he  retired  in 
baffled  rage,  the  cry  of  "Privilege!"  arose  from  the  members  around  him.  Six 
days  later  he  left  London  to  begin  the  civil  war  which  ended  with  his  death. 

The  battle  was  not  completely  won  for  this  freedom  of  debate  until  another 
English  king  had  been  dethi'oned.  In  1689  by  the  Bill  of  Rights  it  was  finally 
declared : 

That  the  freedom  of  speech,  and  debates  and  proceedings  in 
Parliament,  ought  not  to  be  impeached  or  questioned  in  any  court 
or  place  out  of  Parliament. 

The  principle  thus  declared  is  as  deeply  embedded  within  the  structure  of 
our  civil  institutions,  as  the  right  of  trial  by  jury  for  felony. 

Another  principle  becomes  apposite  here.  North  Carolina  Constitution, 
Article  I,  Section  8,  says : 

The  Legislative,  executive  and  supreme  judicial  powers  of  the 
government  ought  to  be  forever  separate  and  distinct  from  each 
other. 

Under  our  Constitution,  the  Legislative  Department  is  the  residuum  of  all 
power  not  otherwise  conferred  or  retained.  The  members  of  the  General 
Assembly  are  the  direct  representatives  of  the  people.  The  Executive  De- 
partment is  without  power  or  right  to  inquire  into  or  investigate  the  actions, 
debates  or  proceedings  in  either  House.  There  is  not  a  Supreme  Court  in 
America  which  would  hold  that  such  an  investigation  might  be  prosecuted. 

This  privilege  is  conferred,  not  for  the  personal  benefit  of  the  legislator. 
It  was  fought  for  and  won,  and  remains  as  part  of  our  law,  so  that  legisla- 
tors may  perform  their  duties  without  fear  of  consequences.  It  is  more  than 
a  privilege  of  the  senator  or  representative :  it  is  a  prohibition  upon  others — 
upon  me. 
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To  use  any  compulsory  process  to  secure  the  attendance  of  Senator  Johnson 
before  me  in  this  investigation  would  be  a  violation  of  this  freedom  so  hardly 
won  and  so  long  existent.  I  have  heretofore  asked  Senator  Johnson  to  fur- 
nish me  with  any  statement  he  desired  to  make  on  the  subject.  I  am  today 
notifying  him  that  I  will  enter  upon  the  investigation  May  12,  and  that  he 
may  attend  and  testify  if  he  so  wishes.  If  he  appears,  it  must  be  freely  and 
voluntarily,  and  without  any  attempted  compulsion  on  the  part  of  any  mem- 
ber of  the  Executive  Department. 

Throughout  my  handling  of  this  matter  I  have  proceeded  upon  the  idea 
that  these  principles  were  so  well  established  and  so  well  known  that  they 
did  not  need  restatement.  Apparently,  I  was  mistaken.  Quite  probably  this 
is  so  because  no  need  for  the  application  has  arisen  within  recent  years.  But 
it  is  necessary  that  we  recall  them,  and  their  history,  and  that  I  act  upon 
them.  I  shall  do  so.  Governor  McLean  does  not  ask  or  expect  me  to  do 
otherwise. 


Constitutional  Law — Public   Services 

September  3,  1927. 
In  re  Grant  to  Joseph  P.  Enapp 

The  law  which  deals  with  the  grant  to  Joseph  P.  Knapp  is  Chapter  229  of 
the  Public  Local  Laws  of  1927.  Section  1  thereof  is  plainly  mandatory.  The 
words  of  the  first  clause  thereof  being  as  follows: 

That  the  Secretary  of  State  be  and  is  hereby  authorized  and 
directed  to  issue,  etc.,  etc. 

These  words  we  think  are  equivalent  to  shall.  There  is  nothing  in  Section 
29  of  Article  2  of  the  Constitution  to  prohibit  this  legislation.  While  it  is  a 
special  privilege  within  the  meaning  of  the  Constitution,  yet  the  General 
Assembly  directs  the  grant  in  consequence  of  recited  public  services  by  Mr. 
Knapp.  Consequently  we  think  the  act  is  valid  and  that  there  is  no  avoiding 
executing  the  grant  in  obedience  thereto. 


Extradition — Civil  Contempt 

September  10,  1927. 

The  letter  of  Mrs.  Annie  M.  Price  to  you  presents  a  pitiful  story  and  I  wish 
that  some  way  could  be  found  by  which  her  former  husband  could  be  made  to 
support  his  children. 

It  seems  that  in  proceedings  brought  in  the  Court  of  Lawrenceville,  Bruns- 
wick County,  Virginia,  for  non-support,  W.  B.  Price,  the  husband  of  your 
correspondent  and  the  father  of  the  children,  was  ordered  to  pay  $75.00  per 
month  for  the  support  of  the  children  until  1929.  He  paid  this  amount  for 
only  three  months,  then  left  the  state  of  Virginia  and  since  has  resided  in 
Kings  Mountain,  North  Carolina. 

There  are  two  difficulties  in  the  way  of  any  action  against  Price  by  the 
state,  either  of  Virginia  or  North  Carolina.  First,  the  failure  to  pay  this  was 
in  all  probability  what  is  known  as  a  civil  contempt  as  distinguished  from  a 
criminal  contempt  and  extradition  does  not  lie  for  such  offenses  and,  second, 
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even  if  we  should  assume  that  his  failure  to  continue  these  payments  was  a 
crime,  he  probably  committed  the  crime  in  North  Carolina  and  consequently 
could  not  be  a  fugitive  from  justice.  Mrs.  Price,  however,  if  he  is  solvent, 
could  bring  a  civil  action  against  him  in  North  Carolina  based  on  this  judg- 
ment of  the  Virginia  Court  and  compel  him  to  pay  the  defaulting  installments. 
To  do  this,  she  would  be  compelled  to  employ  counsel  in  Cleveland  County. 


University  of  North  Carolina — Appropriation 

September  15,  1927. 

In  re  Permanent  Improvement  Appropriation  1927 — University  of 
North  Carolina 

I  am  in  receipt  of  your  letter  of  September  13  on  this  subject.  By  Chapter 
147  of  1927  the  General  Assembly  appropriated  for  permanent  improvements 
at  the  University  $1,220,000.00.  The  specific  objects  for  which  appropriations 
were  made  included  Peabody  Hall  Wing,  New  Dormitory  and  Improvement 
of  Grounds.  The  appropriation  does  not  itself  name  the  amounts  to  be  used 
for  each  object,  but  the  amoiuits  for  these  three  as  calculated  by  the  approp- 
riation Committee  were  as  follows : 

Peabody    Hall    Wing $95,000.00 

New     Dormitory .- -.- $80,000.00 

Improvement    of   Grounds '. $15,000.00 

The  University  officials  budgeted  this  appropriation  under  Chapter  230  of 
1925.  In  doing  so  it  made  no  allocation  at  all  for  the  Peabody  Hall  Wing 
and  the  New  Dormitory  and  allocated  $112,000.00  for  Improvement  of 
Grounds.  There  are  other  changes  in  the  alloca^tion  from  that  as  calculated 
by  the  Appropriation  Committee,  but  these  are  of  less  consequence  than  the 
three  mentioned.  Upon  this  you  ask  my  opinion  as  to  whether  you  should  as 
Director  of  the  Budget,   approve  the  allocations   so  made  and  budgeted. 

Under  Chapter  230  of  1925  it  is  required  that  each  institution  in  preparing 
its  budget  shall  follow  "as  nearly  as  may  be"  the  itemized  requests  submitted 
by  the  institution  for  appropriations  "and  upon  which  the  appropriation  was 
calculated  and  made."  Further  "it  shall  be  the  duty  of  the  Director  of  the 
Budget  to  see  that  all  money  appropriated  for  either  permanent  improvements 
or  maintenance  shall  be  expended  in  strict  accordance  with  the  budget  of 
each  institution  and  the  appropriations  made  by  the  General  Assembly  for 
such  purpose."  The  Act  contains  other  language  of  similar  import  which 
can  readily  be  seen  from  a  reading  of  it. 

I  am.  therefore,  of  opinion  that  the  Budget  if  so  made  out  is  not  in  accord- 
ance with  the  Act  on  the  subject  and,  therefore,  that  you  would  be  disre- 
garding Chapter  230  of  1925  in  approving  it.  In  saying  this  I  do  not  mean 
to  hold  that  there  could  not  be  necessary  and  reasonable  variations  between 
the  amount  originally  calculated  and  finally  budgeted  and  spent  for  a  partic- 
ular object.  Section  2  of  Chapter  230  takes  care  of  that  in  the  requirement 
that  the  Budget  allocations  shall  he  "as  nearly  as  may  be"  the  calculation 
upon  which  the  appropriation  was  made.  These  necessary  and  reasonable 
variations  are,  of  course,  in  the  first  instance  for  determination  by  the  Trus- 
tees of  the  University  and  finally  for  yourself  in  giving  approval  to  its  Bud- 
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get  within  tlie  scope  of  your  duties  as  director  of  tlie  Budget.  However,  such 
variations  do  not  justify  leaving  out  of  the  Budget  the  two  items  for  which 
no  allocation  has  therein  been  made.  I  am  also  of  opinion  that  the  same 
reasoning  applies  to  an  increase  in  the  item  of  Improvement  of  Grounds 
from   $15,000.00   to   $112,000.00. 


Claims  Against  United  States 

September  16,  1927. 

I  have  examined  carefully  the  papers  enclosed  in  the  letter  of  Mr.  Samuel 
Spencer  Jackson  to  you  under  date  of  September  6,  1927.  The  contract  made 
by  Governor  Caldwell  and  D.  A.  Jenkins,  Treasurer,  with  J.  J.  Jackson  more 
than  fifty-three  years  ago  is,  cf  course,  not  operative  now.  It  is  a  kind  of 
contract  which  involved  personal  skill  to  a  certain  extent  and  so  was  not 
assignable.  Governor  Aycock's  letter  of  February  14,  1903,  renewed  the  con- 
tract so  far  as  Mr.  S.  S.  Jackson  was  concerned,  by  substituting  him  for  his 
father,  J.  J.  Jackson,  in  the  matter  so  far  as  the  moral  aspect  of  the  ques- 
tion is  concerned.  You  will  observe,  however,  that  Governor  Aycock  ex- 
pressly disclaims  authority  to  make  a  new  contract.  As  nothing  has  been 
done,  however,  under  this  promise  of  Governor  Aycock,  we  think  the  matter 
is  again  at  large  and  that  you  have  authority,  vmder  Section  3  of  Chapter 
207,  Public  Laws  of  1925,  to  make  any  contract  for  the  collection  of  this 
claim  with  Mr.  Jackson,  himself,  or  any  other  attorney. 

So  far  as  we  have  been  able  to  discover  there  are  only  two  contracts  out- 
standing at  the  present  time  made  by  the  State  looking  to  the  collection  of 
claims  against  the  federal  government.  As  you  know,  soon  after  the  Civil 
War,  the  federal  government  levied  a  direct  tax  upon  certain  classes  of 
property,  including  cotton,  and  that  this  tax  was  held  unconstitutional  as 
not  complying  with  the  federal  Constitution  in  relation  to  direct  taxes.  On 
March  9,  1921,  Governor  Morrison  made  a  contract  with  Winston  and  Win- 
ston (R.  W.  Winston,  of  Raleigh)  to  look  after  the  interests  of  the  citizens 
of  North  Carolina  in  the  refund  of  this  direct  tax  upon  cotton. 

On  July  10,  1914,  Governor  Craig  made  a  contract  vnth.  Robert  H.  McNeill 
and  Adrian  Sizer,  of  Washington,  D.  C,  in  relation  to  the  collection  of 
claims  against  the  United  States  growing  out  of  expenses  incurred  by  the 
State  of  North  Carolina  in  raising  troops  and  equipping  them  for  the  War 
of  1812-15  and  similar  claims  arising  out  of  the  Spanish  American  War  of 
1898. 

These  are  all  the  contracts  between  the  State  and  attorneys  in  relation  to 
these  matters  that  we  have  been  able  to  discover.  You  will,  therefore,  ob- 
serve that  the  particular  matter  in  which  Mr.  Jackson  is  interested  is  not 
included  in  either  of  the  other  contracts. 


Insane — Federal  Prison 

September  19,  1927. 

In  re  Bessie  Gregory 

We  do  not  know  that  we  can  add  anything  further  which  would  be  helpful 
to  you  than  what  we  have  said  heretofore,  opinion  to  be  found  at  page  95  of 
the  Biennial  Report  of  this  office,  1924-26. 
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Mr.  Finney,  Assistant  Secretary  of  the  Interior,  in  his  letter  of  August  15, 
1927,  again  refers  to  IS  Statutes  251.  This  was  enacted  on  June  23,  1874  and 
deals  with  an  entirely  different  situation  from  that  presented  in  Bessie 
Gregory's  case.  She  was  convicted  in  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  North  Carolina.  She  was  sentenced  to  the  State's 
Prison  at  Lansing,  Kansas.  She  was  not  insane  at  the  time  of  the  sentence, 
else  she  would  not  have  been  convicted  of  the  crime  charged  against  her. 
She  became  insane  then  while  a  United  States  prisoner  in  a  State's  prison. 
She  was  transferred  from  that  State's  Prison  to  Saint  Elizabeth's  Hospital 
in  the  District  of  Columbia  as  a  Federal  insane  prisoner.  This  transfer  was 
made  under  page  251  referred  to  above,  an  Act  approved  June  23,  1874.  The 
United  States  government  in  doing  this  chose  one  of  the  alternatives  pre- 
sented in  this  Act.  The  other  alternative  w^as  that  the  Attorney  General 
of  the  United  States,  if  there  was  no  room  in  Saint  Elizabeth's  Hospital, 
might  contract  with  any  State  insane  or  lunatic  asylum  for  the  care  of  this 
insane  convict  and  under  such  circumstances  the  insane  convict  might  be 
transferred  to  the  State  institution  selected.  If  this  was  done,  then  the 
United  States  was  required  to  pay  such  amounts  as  the  Attorney  General 
of  the  United  States  might  deem  just  and  reasonable  for  the  cost  of  the  care 
of  the  insane  convict.  This  authority  to  pay  the  costs,  however,  could  not 
extend  beyond  the  term  of  the  imprisonment  of  the  insane  convict.  This 
latter  alternative,  as  hereinbefore  said,  was  not  adopted  by  the  Federal 
government,  but  the  woman  was  transferred  to  the  hospital  in  the  District 
of  Columbia.  We  think,  therefore,  that  Bessie  Gregory,  under  the  statute 
quoted  in  the  former  opinion,  she  still  being  insane,  is  a  proper  charge  for  the 
Federal  government  and  cannot,  for  that  reason,  be  transferred  to  any  hos- 
pital in  North  Carolina,  she  having  become  insane  while  a  convict  in  the 
custody  of  the  United  States  government.  In  the  former  opinion,  as  you  will 
see  upon  referring  to  it.  we  dealt  with  the  contention  that  the  purpose 
stated  in  the  appropriation  Act  of  March  3,  1925,  could  in  any  way  increase 
the  liability  of  the  State  of  North  Carolina  for  the  care  of  this  insane  con- 
vict. We,  however,  suggested  that  the  authorities  in  Washington  could  take 
the  opinion  of  the  Attorney  General  of  the  United  States  on  this  point  and 
if  that  opinion  was  adverse  to  the  position  therein  taken  by  us,  then  Bessie 
Gregory  might  be  transferred  at  the  expense  of  the  United  States  from  the 
Saint  Elizabeth's  Hospital  to  the  hospital  at  Goldsboro,  she  being  a  colored 
woman.  See  Compiled  Statutes  of  1918,  Section  9319  to  Section  9323  in- 
clusive. 


Special  Agents — Authority  of  Governor 

September  21,  1927. 

Tou  submit  to  me  report  of  Mr.  E.  B.  Bridges,  Pardon  Commissioner,  who  at 
your  request  investigated  the  actions  of  the  mob  in  Louisburg,  September  12 
and  14.  There  has  also  come  to  your  attention  flogging  of  individuals  by 
bands  of  men  in  Wake  and  possibly  other  counties.  Because  of  these  condi- 
tions you  submit  to  me  certain  inquiries  which  may  be  summarized  as  follows : 

(1)     What  power  does  the  Governor  have  to  employ   special 
agents  to  investigate  such  conditions,  ferret  out  and  apprehend 
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the  offenders,  and  what  authority  does  he  have  to  offer  rewards 
for  such  purposes? 

(2)  If  the  power  to  do  this  exists,  in  what  cases  of  offenses 
should  it  be  exercised? 

It  is  well  to  go  back  to  constitutional  principles.  The  Governor  is  vested 
with  "the  supreme  executive  power  of  the  State."  Constitution,  Article 
3,  section  1. 

He  "shall  take  care  that  the  laws  be  faithfully  executed."  Constitution, 
Article  3.  section  7. 

"The  Governor  shall  be  Commander-in-chief,  and  shall  have  the  power  to 
call  out  the  militia  to  execute  the  law,  suppress  riots  or  insurrections,  and  to 
repel  invasions."     Constitution,  Article  12.  section  3. 

In  these  provisions  there  is  more  of  the  spirit  controlling  the  exercise 
of  executive  authority  than  direction  as  to  how  that  power  shall  be  used. 
The  actualities  growing  out  of  its  development  should  be  kept  in  mind  in 
construing  the  statutes  giving  specific  authority  to  the  Governor.  He  may 
not  interfere  in  the  ordinary  administration  of  justice.  The  courts  must 
pass  upon  the  guilt  or  innocence  of  persons  accused  of  crime  and  generally 
upon  indictment  by  a  grand  jury.  Ours  is  a  government  of  separated  powers 
and  "the  legislative,  executive  and  supreme  judicial  powers  of  tlie  govei'n- 
ment  ought  to  be  forever  separate  and  distinct  from  each  other."  Consti- 
tution, Article  1,  section  8. 

Primarily,  it  is  for  local  officials  to  ferret  out  crime  and  for  the  solicitors 
to  prosecute.  i\.nd  yet.  there  are  cases  in  which  the  State  in  its  corporate 
capacity  should  take  part.  Under  C.  S.  7636  the  Governor  is  authorized  "to 
supervise  the  official  conduct  of  all  executive  and  ministerial  officers."  Under 
C.  S.  4554  the  Governor  may  employ  special  agents  and  offer  rewards  in 
certain  cases.     That  section  is  as  follows : 

Governor  may  employ  agents,  and  offer  rewards.  The  governor, 
on  information  made  to  him  of  any  person,  whether  the  name  of 
such  person  be  known  or  unknown,  having  committed  a  felony 
or  other  infamous  crime  within  the  state,  and  of  having  fled  out 
of  the  jurisdiction  thereof,  or  who  conceals  himself  within  the 
state  to  avoid  arrest,  or  who,  having  been  convicted,  has  escaped 
and  cannot  otherwise  be  apprehended,  may  either  employ  a  spe- 
cial agent,  with  a  sufficient  escort,  to  pursue  and  apprehend  such 
fugitive,  or  issue  his  proclamation,  and  therein  offer  a  reward, 
not  exceeding  four  hundred  dollars,  according  to  the  nature  of 
the  case,  as  in  his  opinion  may  be  sufficient  for  the  purpose,  to 
be  paid  to  him  who  shall  apprehend  and  deliver  the  fugitive  to 
such  person  and  at  such  place  as  in  the  proclamation  shall  be 
directed." 

The  practice  with  respect  to  the  offer  of  rewards  by  executive  authority 
is  well  established  and  needs  no  comment  here  other  than  to  say  that  the 
offer  of  a  reward  by  the  State  is  not  dependent  upon  similar  action  by  any- 
one else  or  any  sub-division  of  the  State. 

Tlie  construction  of  the  act  with  respect  to  the  employment  of  special 
agents  is  of  more  difficulty.  Reading  the  section  with  respect  to  this,  it  Is 
as  follows : 

The  governor,  on  information  made  to  him  of  any  person, 
whether  the  name  of  such  person  be  known  or  unknown,  having 
committed   a   felony   or  other   infamous   crime   within   the   state 


BIENNIAL    REPORT    OF    THE    ATTORNEY    GENERAL  73 

*  *     *   who  conceals  himself  within  the  state   to  avoid   arrest 

*  *     *  may  *     *     *  employ  a  special  agent  *     *     *  to  pursue 
and  apprehend  such  fugitive. 

It  will  be  noted  that  the  action  of  the  Governor  in  employing  a  special 
agent  or  offering  a  reward  is  limited  to  those  cases  where  a  felony  or  other 
infamous  crime  has  been  committed.  It  is  clear  also  that  this  is  to  be  done 
only  where  the  offender  conceals  himself,  cannot  be  found  or  arrested,  and 
there  are  difficulties  in  the  effort  to  apprehend  him.  Report  of  Attorney 
General,  1909-10,  page  125.  For  your  convenience  copy  of  this  opinion  is 
herewith  sent. 

By  C.  S.  4376  conspiracy  to  enter  a  jail  for  the  purpose  of  killing  or  other- 
wise injuring  prisoners  confiued  therein  is  made  a  felony,  punished  by  a 
maximum  imprisonment  of  fifteen  yeai's  in  the  State's  Prison.  Upon  the 
report  made  to  you  by  Mr.  Bridges  in  the  Franklin  County  matter,  I  ad- 
vise that  you  have  authority  under  C.  S.  4.554  to  employ  a  special  agent 
to  investigate  the  affair  with  a  view  to  ferreting  out  and  apprehending  the 
offender. 

May  you  employ  special  counsel  to  prosecute  in  such  a  case?  Section  3, 
Chapter  207,  Public  Laws  of  1925,  gives  you  authority  to  employ  special 
counsel  "in  any  case,  civil  or  criminal,  in  any  court  in  the  State  *  *  *  ^j. 
in  any  other  matter,  thing,  or  controversy,  of  whatever  nature  or  kind,  in 
which  the  State  of  North  Carolina  is  interested."  I,  therefore,  advise  you 
that  you  do  have  power  to  employ  special  counsel  to  prosecute  in  any  criminal 
case  arising  in  the  courts  of  the  State. 

In  what  felonies  or  other  infamous  crimes  you  will  employ  special  agents 
or  offer  rewards  under  C.  S.  4554,  or  in  what  criminal  cases  you  will  employ 
special  counsel  to  prosecute  under  the  act  of  1925  is  largely  for  your  judg- 
ment. That  judgment  should  be  controlled  by  the  attendant  circumstances 
and  conditions.  You  will  observe  that  offering  rewards  and  employing  spe- 
cial agents  is  limited  to  felonies  or  other  infamous  crimes.  The  employ- 
ment of  special  counsel  is  not  so  limited. 

Certainly,  it  is  not  intended  that  you  should  offer  rewards,  employ  special 
agents  or  special  counsel  as  a  usual  thing.  It  is  only  upon  extraordinary 
occasions  or  in  cases  of  special  significance  that  you  should  thus  act.  The 
Franklin  County  affair  is  one  not  of  the  usual  kind  although  no  murder  or 
other  capital  offense  was  committed. 

Always,  where  action  depends  upon  the  exercise  of  judgment,  there  will 
be  cases  in  which  it  is  clear  that  action  should,  or  should  not,  be  taken,  and 
others  along  the  border-line  about  which  there  will  be  difference  of  opinion. 
The  Franklin  County  affair  is  one  which  in  my  opinion,  there  can  be  no 
doubt  about  your  authority  to  offer  a  reward  or  to  employ  a  special  agent 
and  special  counsel.  The  taking  of  a  prisoner  from  the  custody  of  the  law 
and  lynching  him,  or  the  attempt  to  do  so,  by  armed  bodies  of  men  is  an 
offense  against  the  majesty  and  dignity  of  the  State.  It  is  an  assault  upon 
government  itself;  it  is  an  attack  upon  the  authority  of  all  law.  If  per- 
mitted, it  will  break  down  the  social  order  and  destroy  the  power  of  the 
State  to  perform  its  first  duty  to  its  citizenship.  In  a  peculiar  sense,  there- 
fore, it  becomes  the  duty  of  the  State  to  punish  those  who  commit  this 
kind  of  offense. 

The  general  administration  of  the  law  must  be  left  in  the  hands  of  local 
oflScials  with  whom  it  is  placed.     It  is  a  physical  impossibility  for  the  Gov- 
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ernor  to  intervene  in  all  of  the  cases  in  which  his  power  to  do  so  may  exist. 
The  English  speaking  peoples  have  a  passion  for  local  self-government  and 
local  control  of  their  affairs.  Quite  frequently  the  Governor  has  offered  re- 
wards for  the  apprehension  of  fugitives  from  justice.  It  is  only  in  extreme 
cases  that  the  executive  authority  has  gone  further  than  this.  The  authority 
to  employ  special  agents  has  existed  for  many  years  but  has  seldom  been 
used  by  preceding  Governors.  The  act  of  1925  broadens  the  power  of  the 
Governor  to  employ  special  counsel. 

Always,  there  will  be  difficulty  in  deciding  in  what  cases  special  agents 
or  special  counsel  will  be  employed.  Giving  significance  to  our  constitutional 
provisions,  the  inherent  principles  of  our  governmental  structure,  and  the  past 
and  approved  practice  of  the  Executive  Department.  I  am  of  opinion  that 
the  power  should  be  exercised  in  caution  and  with  moderation.  There  can 
be  no  doubt  that  there  is  full  justification  for  such  action  by  the  Governor 
in  those  cases  where  a  lynching  occurs,  or  where  an  attempt  is  made  to  take 
a  prisoner  from  the  custody  of  officers. 


State    Fair — Act   of    1927 

October  6,  1927. 

Section  1  of  Chapter  209,  Public  Laws  of  1927,  is  as  follows : 

That  for  the  purpose  of  the  holding  annually  of  a  State  Fair 
and  exposition  which  will  properly  represent  the  agricultural, 
manufacturing,  industrial  and  other  interests  of  the  State  of 
North  Carolina,  there  is  hereby  dedicated  and  set  apart  two  hun- 
dred acres  of  land  owned  by  the  State  or  any  department  thereof 
within  five  miles  of  the  State  Capitol,  the  particular  acreage  to 
be  selected,  set  apart,  and  approved  by  the  Governor  and  Coun- 
cil of  State  of  North  Cai'olina. 

The  remaining  sections  of  said  act  deal  with  the  appointment  of  directors 
for  the  State  Fair,  the  conditions  upon  which  "the  dedication  and  setting 
apart"  of  the  two  hundred  acres  of  land  above  referred  to  is  predicated, 
and  avithorization  to  the  City  of  Raleigh  and  the  North  Carolina  Agricul- 
tural Society  to  set  over  and  deliver  certain  property  to  the  State  in  furth- 
erance of  the  objects  of  the  act. 

You  ask  my  opinion  as  to  whether  "the  Governor  and  Council  of  State  are 
bound  to  (a)  set  aside  at  least  two  hundred  acres,  and  (b)  set  aside  lands 
owned  by  the  State  at  the  time  of  the  enactment  of  the  law,  or  if  they  can, 
if  they  determine  it  is  for  the  best  interest  of  the  State,  provide  for  the  pur- 
chase of  a  tract  of  land  not  then  owned  by  the  State. 

I  am  of  opinion  that  the  Legislature  has  by  the  act  fixed  the  size  of  the 
tract  to  be  so  set  aside  by  the  Governor  and  Council  of  State  at  two  hun- 
dred acres. 

I  am  further  of  opinion  that  the  Governor  and  Council  of  State  are  not 
authorized  by  the  act  to  select  for  the  site  of  the  State  Fair  any  land  other 
than  that  owned  by  the  State  or  some  department  thereof  at  time  of  the 
passage  of  the  act  and  situated  within  five  miles  of  the  State  Capitol.  By 
section  1  of  the  act  the  General  Assembly  itself  "dedicated  and  set  apart 
two  hundred  acres  of  land  owned  by  the  State  or  any  department  thereof 
within  five  miles  of  the  State  Capitol"  for  this  purpose.  The  actual  selec- 
tion of  the  land  is  left  to  the  Governor  and  Council  of   State.     Whatever 
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may  have  been  the  thought  of  some  members  of  the  General  Assembly  at  the 
time  the  act  was  passed,  it  clearly  has  reference  to  land  then  owned  by  the 
State,  and  it  would  do  violence  to  the  language  used  to  give  it  any  other 
construction. 

This  construction  is  further  supported  by  the  fact  that  neither  this  nor 
any  other  act  of  the  1927  General  Assembly  gives  authority  to  the  Governor 
and  Council  of  State  to  purchase  any  land  for  the  State  Fair.  Nor  is  there 
any  appropriation  made  for  such  purchase.  Surely,  if  the  General  Assembly 
had  intended  a  purchase  by  the  State  for  this  pui-pose,  it  would  have  given 
authorization  for  that  purchase  to  the  Governor  and  Council  of  State,  and 
provided  the  necessary  funds.  It  has  done  neither.  Authority  to  purchase 
cannot  be  found  in  the  act,  where  the  authority  is  limited  to  select,  set  apart 
and  approve  an  acreage  out  of  lands  owned  by  the  State  or  any  department 
thereof. 


Lynching — Liability  of  County 

January  7,  1928. 
In  reply  to  your  letter  of  January  5th,  enclosing  letter  from  Honorable 
Leon  M.  Bazile,  Assistant  Attorney  General  of  Virginia,  which  latter  letter 
is  returned  herewith. 

Since  March  6,  1893,  which  was  the  effective  date  of  Chapter  461  of  the 
laws  of  that  year,  the  following  section  of  the  law  has  been  in  force  In 
North  Carolina  and  is  brought  forward  in  the  Consolidated  Statutes  of  1919 
as  Section  3945: 

When  the  sheriff  of  any  county  has  good  reason  to  believe  that 
the  jail  of  his  county  is  in  danger  of  being  broken  or  entered  for 
the  purpose  of  killing  or  injuring  a  prisoner  placed  by  the  law  in 
his  custody  it  shall  be  his  duty  at  once  to  call  on  the  commission- 
ers of  the  county  or  some  one  of  them  for  a  sufficient  guard  for 
the  jail,  and  in  such  case,  if  the  commissioner  or  commission- 
ers fail  to  authorize  the  employment  of  necessary  guards  to  pro- 
tect the  jail,  and  by  reason  of  such  failure  the  jail  is  entered  and 
a  prisoner  killed,  the  county  wherein  whose  jail  the  prisoner  is 
confined  shall  be  responsible  in  damages  to  be  recovered  by  the 
personal  representatives  of  the  prisoner  thus  killed,  by  action  be- 
gun and  prosecuted  before  the  Superior  Court  of  any  county  in 
this  State. 


State  Automobile — Indemnity  Insurance 

January  25,  1928. 

I  have  examined  carefully  the  policy  issued  to  you  and  the  State  of  North 
Carolina  by  the  United  States  Casualty  Company.  That  policy  is  issued  by 
the  Company  as  a  protection  to  the  State  and  you  in  the  operation  of  the 
automobile  assigned  to  you  by  the  State.  The  automobile  is  State  property 
and  the  chauffeur  is  a  State  employee.  In  consequence  of  this,  the  policy 
is  made,  by  a  rider  attached  thereto,  not  an  indemnity  to  the  State  but  an 
outright  insurance  for  the  benefit  of  all  persons  and  property,  up  to  the  limit 
fixed  in  the  policy,  for  injuries  or  damage.  Your  own  individual  liability 
arising  from  the  negligent  operation  of  this  automobile  is  confined  strictly 
to  instances  in  which  you  have  been  personally  negligent.  The  policy  in  the 
instant  case,  then,  is,  I  think,  an  indemnity  to  you.     In  other  words,  so  far 
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as  you  personally  are  concerned,  the  liability  of  the  Company  is  secondary 
to  your  liability.  I  think  that  therefore,  to  this  extent,  you  are  protected 
by  the  policy  as  well  as  the  State.  The  rider  attached,  which  changes  the 
form  of  the  insurance,  relates  only  to  the  State.  Consequently,  the  policy 
remains   still  an   indemnity  policy   for   you  personally. 


United  States — Contra-Accounts 

January  26,  1928. 

You  inquire  what  State  officer  or  Department  has  authority  to  bind  the 
State  in  relation  to  the  settlement  of  contra-accounts  between  the  State  and 
the  United  States  Government. 

The  latter  owns  certain  bonds  of  the  State,  which  bonds  come  within  the 
class,  the  payment  of  which  was  commuted  under  the  Act  of  1879,  the  prin- 
cipal thereof  amounting  to  $58,000,  and  the  unpaid  coupons  to  $88,140,  and 
the  State  of  North  Carolina  has  two  claims  against  the  United  States  Gov- 
ernment, (a)  for  advances  during  the  War  of  812  and  (b)  for  the  proceeds 
of  cotton  seized  by  the  United  States,  whose  value  at  the  time  of  the  seizure 
was  $42,532.54.  This  amount  is  to  bear  interest  at  the  same  rate  as  the  said 
bonds  now  held  by  the  United  States  Government.  In  the  settlement  it  is 
said  that  the  State  of  North  Carolina  will  be  entitled  to  a  substantial  balance. 

In  section  27  of  Chapter  270,  Laws  of  1869,  in  defining  the  powers  and 
duties  of  the  Governor,  among  other  things  it  is  said,  "He  is  the  sole  official 
organ  between  the  Government  of  this  State  and  other  States,  or  the  Gov- 
ernment of  the  United  States." 

That  Statute  in  this  particular  has  been  brought  forward  in  the  Consoli- 
dated Statutes  as  sub-section  4  of  Section  7636.  It  is  remarkable  in  the  fact 
that  he  is  made  the  sole  official  organ.  Webster  defines  organ  as  "an  instru- 
ment or  medium  by  which  some  important  action  is  performed,  or  important 
end  accomplished ;  legislatures,  courts,  armies,  tax  gatherers,  etc.,  are  organs 
of  government." 

We  are  not  aware  of  any  instance  in  which  this  authority  of  the  Governor 
has  been  directly  invoked  in  the  history  of  the  State,  certainly  since  the 
administration  of  Governor  Holden.  It  seems  to  us  that  the  conditions 
surrounding  the  proposed  settlement  peculiarly  permit  the  invoking  of  this 
authority  so  conferred  upon  the  (Governor,  to  a  full  and  complete  settlement 
of  the  matter,  through  and  by  him,  acting  as  the  sole  official  organ  of  the 
State  in  thus  negotiating  between  two,  in  this  regard,  independent  sover- 
eignties. 

There  can  be  no  claim  that  the  authority  so  exercised  with  the  permission 
of  the  Legislature  would  be  unconstitutional,  for  section  1  of  Article  III 
of  the  Constitution  declares  (among  other  things),  "The  Executive  Depart- 
ment shall  consist  of  a  Governor,  in  whom  shall  be  vested  the  supreme 
executive  power  of  the  State."  The  Governor's  functions  in  making  this 
settlement  are  clearly  executive  and  not  at  all  legislative  or  judicial.  Leg- 
islation declares  what  shall  be  the  rule  of  action  for  the  future ;  the  execu- 
tive power  deals  with  present  facts.  So  we  conclude,  without  further  dis- 
cussion, that  you  have  authority  under  the  Statute  to  make  the  settlement 
and  execute  receipt  to  the  United  States  Government  in  the  settlement,  which 
would  be  binding  upon  the  State. 


biennial  report  op  the  attorney  general  77 

Boundary  Between  North  and  South  Carolina 

January  28,  1928. 
In  re  boundary  between  North  and  South  Carolina. 

In  1735,  Commissioners  under  the  appointment  of  two  provinces,  Nortli  and 
South  Carolina,  did  run  the  line  between  these  provinces.  It  began  at  the 
sea  thirty  miles  southwest  of  the  mouth  of  the  Cape  Fear  River.  Its  course 
from  that  point  was  directly  northwest  to  the  thirty-fifth  parallel  of  north 
latitude ;  thence  due  west  to  the  South  Sea.  If,  before  reaching  the  thirty- 
fifth  parallel,  it  came  within  five  miles  of  the  Pee  Dee  River,  it  should  then 
run  parallel  with  the  Pee  Dee  River  until  it  did  reach  the  thirty-fifth  degree. 

The  line  that  was  run  in  this  way,  of  course,  went  far  beyond  any  dispute 
in  the  existing  Brunswick  County,  indeed,  through  Brunswick,  Columbus, 
and  Robeson  Counties  this  line  was  and  is  necessarily  a  northwest-south- 
east line.    You  will  find  a  map  of  this  survey  in  11  Colonial  Records,  page  80. 

In  1915,  Chapter  188  of  the  Public  Laws,  the  Governor  of  this  State  was 
authorized  to  appoint  a  commissioner  and  a  sufticient  number  of  chain  bearers 
to  act  with  commissioner  and  chain  bearers  appointed  by  the  State  of  South 
Carolina  and  re-run  and  re-mark  the  boundary  line  between  the  State  of 
North  Carolina  and  the  State  of  South  Carolina  from  the  Atlantic  Ocean  to 
the  Waccamaw  River,  a  distance  of  about  eight  miles. 

Chapter  166.  Public  Laws  of  1919,  amended  the  Act  of  1915  by  requiring 
the  commissioners,  when  appointed,  to  extend  the  line  beyond  the  "Waccamaw 
River  to  Lumber  River,  a  point  on  the  State  Line,  a  corner  of  the  dividing 
line  between  Columbus  and  Robeson  Counties.  The  report  of  the  commis- 
sioners and  their  tracing  of  the  line  was  required  to  be  filed  in  the  office 
of  the  Secretary  of  State,  and  certified  copies  of  the  tracing  must  be  certi- 
fied to  the  Registers  of  Deeds  for  record  in  Brunswick  and  Columbus 
Counties. 

The  matter  was  brought  to  the  attention  of  Governor  Bickett  in  February, 
1920,  and  we  had  supposed  that  he  had  acted  under  these  laws  and  that 
the  line  had  been  properly  delimitated. 

It  seems  that  the  beginning  point  on  the  Atlantic  Ocean,  where  the  original 
commissioners  placed  a  supposedly  permanent  monument  could,  if  that  monu- 
ment has  disappeared,  be  easily  determined  by  a  reverse  survey,  as  the  line 
through  these  counties  was  a  true  northwest-southeast  line.  Of  course  if 
neither  Governor  Bickett  nor  Governor  Morrison  has  acted  in  the  matter, 
you  yourself  have  plenary  authority  to  act  now. 


Bank  Receiverships — Authority  of  Gove^inor 

February  11,  1928. 
In  the  matter  of  State  Banks  in  the  liands  of  receivers. 

I  have  again  considered  the  authority  of  any  Department  or  officer  of  the 
State  Government  to  intervene  in  receivership  proceedings  against  insolvent 
State  Banks  before  the  Act  of  1927  became  effective. 

As  I  told  you  orally,  I  think  it  is  a  necessary  corollary  from  the  authority 
given  the  Corporation  Commission  in  Section  17  of  Chapter  4  of  the  Public 
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Laws  of  1921  that  that  body  may  and  indeed  should  see  that  receiverships 
instituted  by  it  are  properly  conducted  to  a  just  and  fair  conclusion.  It  is, 
under  that  Section,  a  party  plaintiff  to  the  action,  and  being  such,  it  has 
authority  to  see  that  a  receivership  is  in  all  particulars  conducted  according 
to  law,  not  of  its  own  authority,  but  from  its  right  as  a  party  to  the  action 
to  apply  to  the  Court  to  make  necessary  orders  in  the  control  of  the  receiver 
and  his  conduct  in  relation  to  the  fund. 

Where,  however,  a  receiver  is  appointed  in  an  action  initiated  by  the  de- 
positors or  stockholders  of  a  bank,  I  think  the  better  view  is  that  only  the 
parties  to  the  action  have  any  right  to  suggest  to  the  Court  any  necessary 
order  relating  to  the  management  of  the  funds  of  the  bank  by  the  receiver. 
The  reasons  for  this  conclusion  I  suggested  in  my  letter  of  January  28th  on 
this  subject. 

I  know  of  no  principle  of  law  or  equity  which  would  enable  the  State  to 
intervene  in  a  private  action  because  of  some  general  policy  when  the  Leg- 
islature itself  had  not  acted  upon  this  conception  of  public  policy  and  author- 
ized such  intervention  in  the  case  of  State  banks. 

I  think  it  entirely  proper  for  you,  as  Governor  of  the  State,  to  suggest 
to  the  Judges  holding  civil  courts  in  the  State  the  wisdom  of  exercising 
more  effective  supervision  and  control  over  these  receiverships.  One  method 
which  the  Judges  can  adopt,  if  they  choose,  without  additional  legislation,  is 
to  require  of  Clerks  of  the  Superior  Courts  a  calendar  of  receivership  cases 
then  pending  upon  the  civil  docket  of  such  court  to  be  presented  to  the  Judge 
at  the  opening  of  each  civil  term  in  the  county.  He  might,  in  doing  this, 
require  a  short  history  of  the  case  so  that  he  can  readily  perceive  whether 
any  action  should  be  taken  by  him.  This,  of  course,  is  a  mere  suggestion 
to  be  considered  by  you  in  determining  whether  you  shall  take  any  action 
in  the  matter. 

In  cases  where  the  Corporation  Commission,  before  the  Act  of  1927,  under 
Section  17  of  the  Act  of  1921,  applied  to  the  Court  for  the  appointment  of  a 
receiver  of  an  insolvent  State  Bank  and  said  Commission  has  not  funds  to 
pay  the  cost  of  taking  an  active  part  in  seeing  that  such  receiverships  are 
properly  conducted  and  properly  closed,  then  your  authority  under  the 
emergency  appropriation  bill  could  be  invoked  to  pay  the  expenses  of  such 
investigation. 

Public  Officers — Double  Office  Holding 

February  IS,  1928. 

A  trustee  of  the  North  Carolina  State  College  of  Agriculture  and  Engi- 
neering is  a  public  officer,  as  has  been  determined  by  the  Supreme  Court  of 
North  Carolina  in  Clark  v.  Stanley,  66  N.  C,  at  page  65. 

Membership  on  the  State  Board  of  Agriculture  is  also  plainly  a  public  of- 
fice. If,  therefore,  you  appoint  a  trustee  of  the  State  College  a  member  of 
the  Board  of  Agriculture,  and  he  qualifies  as  such  member,  then  his  office 
as  trustee  of  the  State  College  is  forfeited  thereby. 


Statute — Great   Smoky  Mountain   Park  Act 

March  8,  1928. 

On  yesterday,  you  submitted  to  me  a  memorandum  containing  a  number  of 
questions  in  relation  to  the  recent  act  of  the  General  Assembly  providing  for 
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the  acquisition  of  parks  in  the  Great  Smoky  Mountains.  This  morning  in  the 
meeting  of  the  Governor  and  Council  of  State  called  to  consider  this  matter, 
I  undertook  to  give  general  answers  to  some  of  the  questions  which  were 
troubling  you.  I  now  re-state  the  conclusions  I  have  reached  and  as  given 
to  you  and  the  Council  of  State  this  morning. 

I  undertake  to  summarize  the  questions  submitted  and  give  my  answers 
to  them  seriatim. 

(1)  What  is  the  duty  of  the  Governor  and  Council  of  State 
under  sections  26  and  26 1^  of  the  Smoky  Mountain  National 
Park  Act  with  respect  to  an  independent  investigation  before  the 
facts  are  found  as  therein  provided? 

The  Governor  and  Council  of  State  constitute  an  official  body  created  by 
the  Constitution.  This  body  has  great  and  broad  powers.  Many  and  im- 
portant duties  are  committed  to  its  membership.  There  are  no  specific  rules 
either  in  the  Constitution,  the  statutes  or  the  decisions  of  the  Court  gov- 
erning the  manner  in  which  the  business  of  this  body  shall  be  conducted. 
It  has  a  freedom  of  action  commensurate  with  the  unusually  important 
duties  committed  to  the  care  and  decision  of  its  members. 

In  many  respects  its  functions  are  quasi  judicial.  They  are  so  here  under 
sections  26  and  26 1^  of  chapter  48,  Public  Laws  of  1927.  It  is  their  duty 
under  these  sections  to  consider  the  making  of  certain  findings  of  fact.  It 
is  for  them  to  determine  what  kind  of  an  investigation  they  will  conduct 
in  reaching  their  conclusions.  They  will,  of  course,  in  doing  so  exercise  that 
degree  of  diligence  and  that  wise  judgment  which  men  would  ordinarily  use 
in  the  conduct  of  usual  business  operations  of  an  equal  magnitude.  In  addi- 
tion to  that  they  will  consider  that  they  are  public  officials  and  acting  for  the 
whole  citizenship  of  the  State. 

(2)  What  is  the  meaning  of  the  term  "adequate  financial  provision"  as 
used  in  sections  26  and  26^^? 

"Adequate"  means  "equal  to  some  requirement ;  fully  sufficient."  When 
standing  alone  financial  provision  does  not  always  mean  money  actually  in 
hand.  It  is  apparent  from  the  context  that  it  does  not  mean  money  actually 
in  hand  here. 

You  recall  that  the  same  General  Assembly  passed  the  act  with  reference 
to  holding  a  State  Fair.  It  conditioned  setting  aside  certain  land  for  that 
purpose  upon  the  donation  of  no  less  than  $200,000.00  by  certain  organiza- 
tions and  citizens.  In  that  case,  the  language  used  showed  that  the  actual 
donation  and  tuiming  over  of  money  was  intended. 

Such  is  not  the  case  here.  The  whole  act  shows  that  it  was  not  intended 
that  all  of  the  money  needed  toward  the  purchase  of  the  land  within  the  park 
area  should  be  actually  obtained  and  deposited  with  some  agency.  On  the 
contrary,  it  is  apparent  that  the  intent  is  different,  certainly  with  respect 
to  the  bond  issue  authorized  for  the  State.  My  opinion,  then,  is  that  "ade- 
quate financial  provision"  as  here  used  means  such  financial  commitments  to- 
ward the  cost  of  acquiring  the  necessary  property  within  the  park  area 
deemed  by  the  Governor  and  Council  of  State  to  be  valid  and  enforceable  as 
will  probably  result  in  the  consummation  of  the  project.  Whether  these 
commitments  are  of  the  necessary  nature  and  character  is  a  question  of 
fact  for  the  determination  of  the  Governor  and  Council  of  State. 

(3)  If  the  facts  have  been  found  in  accordance  with  sections  26  and 
26%,  can  the  Governor  and  Council  of  State  refuse  to  issue  the  bonds  and 
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,pay   over   the   money   if  it   should   later   appear   that   some   insurmountable 
obstacle  to  the  project  has  intervened? 

The  statute  would  have  been  clearer  on  the  subject  if  it  had  been  spe- 
cifically set  out  that  the  bonds  authorized  were  not  to  be  issued  until  it 
had  been  established  that  title  to  the  requisite  acreage  could  be  acquired 
by  purchase  or  condemnation  proceedings  and  the  Secretary  of  the  Interior 
has  signified  his  readiness  to  accept  the  property  for  park  purposes  upon 
delivery  of  deed  for  the  land.  However,  the  statute  must  be  construed  as 
a  whole  and  from  all  of  its  parts  the  duties  of  the  Governor  and  Council 
of  State  ascertained. 

Its  general  purpose  is  the  acquisition  of  a  sufficient  acreage  within  the 
area  acceptable  to  the  Secretary  of  the  Interior  and  which  will  be  received 
by  him  for  the  United  States  Government  and  maintained  as  a  permanent 
park.  This  idea  runs  through  he  whole  of  the  statute.  By  section  17  the 
fund  drived  from  the  bond  issue  is  to  be  used  wholly  in  the  acquisition,  that 
is,  purchase,  of  lands  within  the  boundary  lying  within  the  State.  The  Cost 
of  the  proceedings  must  be  borne  from  other  sources. 

By  section  25  it  is  made  the  duty  of  the  Park  Commission  to  institute  a 
condemnation  proceeding  against  all  persons  owning  or  claiming  lands 
within  the  area.  This  condemnation  proceeding  is  to  be  one  in  which  all 
of  these  persons  are  joined  as  parties  defendant  and  not  against  them  singly. 
The  term  of  two  years  is  allowed  the  State  in  which  to  pay  the  award  made. 
The  State  may  elect  not  to  acquire  the  land  and  would  be  liable  for  only 
the  cost  and  a  reasonable  attorney's  fee.  My  opinion  is  that  these  costs 
must  come  from  some  source  other  than  rne  bond  issue. 

I  am  of  opinion  that  it  was  the  purpose  and  intent  of  the  General  As- 
sembly that  the  proceeds  of  the  bond  issue  authorized  should  be  used  for 
the  consummation  of  the  park  project  described  in  the  act.  It  was  not  in- 
tended that  the  money  received  from  this  bond  issue  should  be  used  in  the 
purchase  or  acquisition  of  parcels  of  land  detached  or  otherwise  of  such 
insufficient  quantity  as  would  not  be  acceptable  to  the  Secretary  of  Interior 
for  the  purpose  of  creating  the  park  as  intended.  The  findings  of  fact 
under  sections  26  and  261/2  of  the  act  would  not  preclude  the  Governor  and 
Council  of  State  and  the  Treasurer  from  declining  to  issue  the  bonds  should 
it  appear  that  the  bond  issue,  with  the  other  funds  available,  would  not 
result  in  the  consummation  of  the  park  project  and  its  acceptance  by  the 
United  States  Government. 

It  is  my  opinion  that  the  proper  construction  of  the  act  is  as  herein 
stated.  What  would  be  the  result  should  others  take  a  different  view?  The 
North  Carolina  Commission,  if  it  should  be  so  advised,  might  undertake 
to  require  the  issuance  of  the  bonds  by  an  action  of  mandamus  against 
the  Governor  and  Council  of  State  and  the  State  Treasurer.  If  such  action 
should  be  taken,  it  will  then  be  for  the  Supreme  Court  to  pass  upon  the 
matter.  If  it  should  hold,  otherwise,  than  in  accordance  with  the  opinion, 
I  have  here  given,  it  would  be  but  declaring  what  is  the  will,  purpose  and 
intent  of  the  General  Assembly  with  respect  to  the  issuance  of  the  bonds 
and  the  expenditures  of  the  proceeds  therefrom. 

I  understand  that  the  Governor  and  Council  of  State  have  made  the  in- 
vestigation they  deem  necessary  for  their  findings  of  fact  as  required  by 
sections  26  and  26%.  This  opinion  on  the  other  aspects  of  the  matter  is 
looking  into   the  future   as   was   desired   by   you   and   the   members   of   the 
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Council.  If  and  when  the  North  Carolina  Park  Commission  asks  that  the 
bonds  be  issued,  the  Governor  and  Council  of  State  can  then  determine 
whether  or  not  the  issuance  and  sale  of  the  bonds,  and  the  expenditure  of 
the  proceeds  thereof  in  the  acquisition  of  the  land  within  the  area,  will 
result  in  the  consummation  of  the  park  project  and  the  acceptance  of  it  by 
the  Federal  Government. 


Extradition — Charge  of  Crime 

March  29,  1928. 
In  re  extraMtion  of  Buforcl  RJiodes  and  Herbert  Allen. 

After  investigating  carefully  the  facts  and  the  law  relating  to  this  demand 
for  extradition,  I  have  come  to  the  conclusion  that  the  papers  taken  out 
against  Rhodes  and  Allen  in  the  State  of  South  Carolina,  interpreted  in 
the  light  of  the  affidavit  of  Henry  A.  Cook,  the  prosecuting  witness,  do  not 
charge  any  crime  against  the  laws  of  the  demanding  state. 

Stated  shortly,  the  affidavit  of  Cook  shows  that  in  the  month  of  March, 
1927.  the  alleged  criminal  H.  A.  Allen  became  bail  for  Cook  in  the  sum  of 
$300.00.  conditioned  upon  Cook  making  his  personal  appearance  in  the 
Superior  Court  of  Henderson  County.  North  Carolina,  to  answer  a  charge  of 
embezzlement.  The  hearing  of  this  cause  was  continued  from  time  to  time 
and  in  May,  1927,  Cook  removed  to  Greenville.  South  Carolina,  and  was 
employed  there  as  a  plumber  by  the  F.  W.  Smith  Plumbing  Company.  In  the 
month  of  February,  1928.  Sheriff!  J.  C.  Hill,  of  Henderson  County,  North 
Carolina,  and  H.  A.  Allen,  Cook's  bail,  came  to  Greenville,  South,  Carolina, 
with  the  intention  of  carrying  Cook  back  to  North  Carolina  to  be  sur- 
rendered by  said  bail  to  the  authorities  of  Hendersonville  in  exoneration 
of  his  liability  under  the  bail  bond.  Instead  of  doing  that,  the  Sheriff  and 
Allen  consented  that  Cook  should  execute  a  bond  for  his  appearance  in 
Hendersonville,  North  Carolina,  within  twenty  days  of  the  execution  of 
the  bond  in  the  sum  of  $500.00;  that  said  bond  was  executed  before  Mag- 
istrate G.  L.  Cooley  and  the  sheriff  and  Allen  agreed  with  Cook  that  if  he 
would  send  $183.00  and  the  costs  of  the  Court  to  Cook's  attorney,  Mr. 
Whitmire,  at  Hendersonville,  North  Carolina,  the  matter  could  be 
settled  thus  out  of  court  and  the  arrangement  would  be  satisfactorily  to 
Allen ;  that  Cook  would,  in  such  case,  not  be  compelled  to  return  to  the 
State  of  North  Carolina  :  that  on  March  2.  1928,  Cook  sent  the  money  on  to 
his  attorney,  Mr.  Whitmire.  On  March  8.  1928.  H.  A.  Allen  and  Buford 
Rhodes  came  to  Cook's  place  of  business  in  Greenville,  South  Carolina,  be- 
fore the  expiration  of  the  twenty  days  mentioned  in  the  bond  executed  be- 
fore Magistrate  Cooley.  They  asked  Cook  why  he  had  not  returned  to  the 
State  of  North  Carolina.  Cook  informed  them  that  the  time  for  his  ap- 
pearance had  not  elapsed  and  that  he  had  already  sent  the  money  to  his 
attorney,  Mr.  Whitmire.  Cook  asked  Allen  and  Rhodes  if  they  had  any 
warrant  or  papers  authorizing  them  to  arrest  him  and  they  replied  that 
they  did  not,  but  that  they  had  orders  from  the  Judge  and  the  sheriff  to 
bring  him  back.  Cook  appearing  unwilling  to  go  with  Allen  and  Rhodes, 
they  seized  him  and  against  his  resistance  placed  handcuffs  on  his  wrists. 
They  then  took  him  to  their  waiting  automobile  and  threw  him  in  the  same. 
Against  the  protest  of  the  employer  of  Cook,  Allen  and  Rhodes  started  their 
automobile  and  hurried   to  North   Carolina.     Cook   was  placed  in   the  back 
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seat,  handcuffed  and  directly  in  the  charge  of  Allen,  Rhodes  being  the  oper- 
ator of  the  car.  After  crossing  the  North  Carolina  line,  they  released  him 
and  in  doing  so  Cook  was  struck  across  the  knuckles  of  both  hands,  lacer- 
ating them  and  making  them  bleed  profusely.  Upon  reaching  Henderson- 
ville,  North  Carolina,  the  sheriff  of  the  county,  J.  C.  Hill,  was  waiting  for 
Allen  and  Cook.  Allen  turned  Cook  over  to  the  sheriff  who  carried  him  im- 
mediately to  the  county  jail  and  he  remained  there  for  a  period  of  three 
hours.  After  being  in  the  jail  three  hours,  Cook  learned  that  the  case  had 
been  nol  prossed  and  ended  at  nine  thirty  a.  m.  of  the  same  day.  Cook  was 
then  released  from  arrest  upon  the  statement  of  his  attorney,  Mr.  Whitmire. 

It  appears  from  the  affidavit  of  the  Assistant  Clei-k  of  the  Superior  Court  of 
Henderson  County,  that  when  the  case  against  Cook  was  called  on  the  morn- 
ing of  March  8,  1928,  Judge  Walter  E.  Moore  the  Judge  presiding,  asked  if  the 
defendant  was  in  court.  Whereupon  the  counsel  for  the  defendant  replied 
"Yes,"  and  then  proceedings  were  taken  as  set  out  in  the  affidavit  of  Mr. 
Whitmire,  the  attorney  for  Cook.  It  appears  from  that  affidavit  that  there 
was  an  indictment  pending  in  the  Superior  Court  of  Henderson  County  at 
that  time  for  the  crime  of  embezzlement  of  money  belonging  to  the  Build- 
ings Trades  Council  of  Heudersonville.  The  Court  convened  on  March  5, 
1928,  and  at  nine  thirty  o'clock,  a.  m.,  March  8,  1928,  the  case  was  called 
for  trial  and  by  agreement  between  the  attorney  representing  the  Buildings 
Trade  Council,  the  presiding  Judge,  the  Solicitor  and  this  affiant,  the  bill 
of  indictment  was  changed  so  as  to  charge  a  forcible  trespass  instead  of 
embezzlement.  Thereupon  a  plea  of  nolo  contendere  was  entered  by  the  at- 
torney of  said  Cook.  The  presiding  Judge  accepted  the  plea  and  ordered 
that  judgment  be  suspended  upon  the  payment  of  the  costs.  Mr.  Whitmire, 
the  attorney  of  the  defendant,  immediately  paid  the  costs  and  the  whole 
matter  was  disposed  of  prior  to  ten  o'clock,  a.  m.,  March  8,  1928.  About 
twelve  o'clock,  noon,  of  the  same  day,  Mr.  Whitmire  was  Informed  that 
Cook  had  been  taken  into  custody  by  his  bondsman  in  Greenville,  South 
Carolina,  and  was  being  brought  back  to  Henderson  County  under  arrest. 
Mr.  Whitmire  then  informed  the  sheriff  that  the  charge  against  Cook  had 
been  disposed  of  and  that  there  was  nothing  pending  on  the  criminal  docket 
against  Cook  at  that  time. 

It  is  apparent  from  this  recapitulation  of  the  facts  derived  from  the  papers 
accompanying  the  application  for  extradition  that: 

(1)  Allen,  whose  extradition  is  demanded,  was  surety  upon  the  bail  bond 
of  Cook  for  his  appearance  at  the  Court  House  in  Heudersonville  on  March 
5,  1928. 

(2)  Cook  did  not  appear  in  Heudersonville  on  March  5,  1928,  and  was 
not  there  on  the  morning  of  March  8,  1928. 

(3)  Acting  under  instructions  from  the  sheriff  of  the  county  and  his 
own  rights  as  bail  for  Cook  for  his  appearance  at  that  time,  both  under 
the  North  Carolina  statute  and  the  common  law,  Allen,  the  bail  of  Cook, 
left  Heudersonville  with  an  automobile  and  went  to  Greenville,  South  Caro- 
lina, to  bring  Cook  to  the  Court  in  order  that  he  might  answer  the  charge 
and  to  surrender  him  to  the  custody  of  the  sheriff  of  the  county  in  exonera- 
tion of  his  liability  in  the  bail  bond,  C.  S.  section  4594. 

(4)  After  arriving  in  South  Carolina,  Allen  found  that  Cook  would  not 
return  willingly  and  apparently  used  only  the  force  necessary  to  compel 
him  to  return.  ^ 
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(5)  In  the  meantime  the  criminal  aetion  against  Cook  had  been  disposed 
of  by  permitting  his  attorney,  in  his  absence,  to  plead  nolo  contendere, 
which  plea  the  Court  accepted  and  judgment  was  suspended  upon  him,  Cook, 
upon  the  payment  of  costs  and  the  costs  had  been  paid  before  Allen  arrived 
in  Hendersonville  with  the  prisoner.  In  North  Carolina  it  is  very  clear 
that  Allen,  as  bail  for  the  appearance  of  Cook  on  March  5,  1928,  and  his  not 
appearing,  had  a  legal  right  to  go  to  South  Carolina  and  bring  him  back, 
using  only   the  force  necessary  to  accomplish  that  purpose. 

It  was  determined  in  State  v.  lAngerfelt,  109  N.  C,  775,  that  bail  in 
criminal  as  well  as  civil  actions  have  the  right  to  pursue  their  principal 
and  arrest  him  at  any  time  or  place.  They  may,  if  necessary,  break  and 
enter  his  house  or  pursue  him  into  other  states  for  that  purpose  and  they 
may  depute  these  powers  to  an  agent.  No  process  is  needed,  the  principal 
being  regarded  by  the  law  as  at  all  times  in  the  custody  of  the  bail.  This 
case  was  cited  with  approval  in  State  v.  Schenck,  138  N.  C,  564 ;  Pickelsmver 
V.  Glazener,  173  N.  C,  634.  and  State  v.  Finch,  111  N.  C,  605.  In  the  Pickel- 
simer  case  (1917)  Judge  Walker  says: 

The  doctrine  is  well  settled  that  when  bail  is  given,  the  princi- 
pal is  regarded  as  delivered  to  the  custody  of  his  sureties.  Their 
dominion  is  a  continuance  of  the  original  imprisonment.  When- 
ever they  choose  to  do  so,  they  may  seize  him  and  deliver  him  up 
in  their  discharge,  and  if  that  cannot  be  done  at  once  they  may 
imprison  him  until  it  can  be  done.  They  may  exercise  their 
right  in  person  or  by  agent ;  they  may  pursue  him  into  another 
State ;  may  arrest  him  on  the  Sabbath ;  and,  if  necessai-y,  may 
break  and  enter  his  house  for  that  purpose.  The  seizure  is  not 
made  by  virtue  of  new  process.  None  is  needed.  It  has  long 
since  been  said  that  the  bail  have  their  principal  on  a  string 
which  they  may  pull  whenever  they  please,  and  surrender  him 
in  their  discharge  (9  Modern,  231)  the  right  of  bail  in  civil  and 
criminal  cases  being,  in  many  material  respects,  the  same.  Tav- 
lor  V.  Tainter,  83  U.  S.  (16  Wall.),  366;  S.  v.  Linger  felt,  109 
N.  C,  775 ;  Sedherry  v.  Carver,  11  N.  C,  319 ;  Adrian  v.  Scanlin, 
ibid.,  317.  The  books  have  clearly  expressed  this  idea  in  regard 
to  the  relation  of  the  principal  to  his  bail,  and  the  authorities 
are  pretty  well  agreed  as  to  it.  'A  man's  bail  are  looked  upon  as 
his  jailers  of  his  own  choosing,  and  the  person  bailed  is,  in  the 
eye  of  the  law,  for  many  purposes  esteemed  to  be  as  much  in  the 
prison  of  the  court  by  which  he  is  bailed  as  if  he  were  in  the 
actual  custody  of  the  proper  jailer.'  2  Hawk.  P.  C.  140.  It  is 
said  in  1  Hale  P.  C.  325 ;  'Yet  the  law  is  all  one  if  he  be  under 
bail,  for  he  is  in  custody  still,  for  the  bail  are,  in  law,  his 
keepers.' 

This  principle  was  reiterated  with  approval  by  Judge  Hoke  in  State 
V.  Finch.  Supra.  The  same  principle  is  declared  in  6  C.  J.,  page  1044,  citing 
as  authority,  among  other  cases,  Taylor  v.  Taintor,  16  Wall.  (U.  S.)  366. 

This,  therefore,  is  clearly  the  law  in  North  Carolina.  In  the  absence  of 
positive  evidence  that  the  law  in  South  Carolina  is  otherwise,  we  must  as- 
sume that  the  Common  Law  prevails  there  and  the  Common  Law,  as  shown 
by  the  extract  from  Judge  Walker's  opinion,  clearly  sustains  the  right  of 
bail  to  arrest  his  principal  anywhere  within  the  realm.  Nor  was  it  important 
that  while  the  arrest  was  being  made  the  matter  took  the  course  it  did  in 
the  Superior  Court  of  Henderson  County.  Cook  was  never  at  any  time 
within  the  jurisdiction  of  the  Court.     The  jail  bond  binds  the  sureties  for 
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the  continued  appearance  of  their  principal  from  day  to  day  during  the 
term  and  at  all  stages  of  the  proceeding  until  he  is  finally  discharged  by 
the  Court  either  for  the  term  or  without  day  and  he  must  answer  to  calls 
at  all  times.  The  condition  is  not  performed  by  the  appearance,  conviction 
and  sentence  of  the  defendant.     State  v.  Schenck,  Supra. 

When,  therefore,  Allen,  as  bail,  arrested  Cook  in  South  Carolina,  he  was 
within  his  rights  and  consequently  the  papers  do  not  contain  the  charge 
of  a  crime. 


Special  Policeman — Power  Company 

May  17,  1928. 
Dear  Sir : 

It  is  entirely  clear,  we  think,  that  the  Governor  has  authority  to  appoint 
a  special  policeman  for  the  Duke  Power  Company  at  its  works  upon  the 
Catawba  River  in  Gaston  County.  It  is  clearly  an  electric  power  company 
engaged  in  the  construction  of  a  steam  power  plant  and  it  being  located 
near  the  line  between  Gaston  and  Mecklenburg  counties,  it  would  necessarily 
be  beneficial  to  have  an  officer  at  this  location  whose  authority  shall  be  co- 
extensive with  the  territorial  limits  of  the  county  in  which  the  works  are 
located. 


CONTRA-ACCOUNTS,    UNITED    STATES — FEES    OF    ATTORNEYS     . 

June  20,  1928. 

In  your  letters  of  June  13  and  June  19,  to  this  office  you  propound  certain 
questions  arising  out  of  settlement  entered  into  by  the  United  States  Gov- 
ernment and  the  State  of  North  Carolina  of  all  accounts  between  these  two 
sovereignties.  In  an  opinion  prepared  for  this  Department  by  Assistant  At- 
torney General  Nash,  dated  January  26,  1928,  and  approved  by  me  June  13, 
1928,  you  were  advised  that  you,  as  Governor  of  the  State,  had  authority 
under  our  statutes  to  enter  into  a  settlement  of  these  contra-claims.  It 
was  in  reality  a  settlement  of  accounts  between  the  State  of  North  Carolina 
and  the  United  States.  In  the  course  of  the  settlement  you,  as  representing 
the  State  of  North  Carolina,  in  conference  with  representatives  of  the  United 
States,  made  a  complete  adjustment  of  all  mutual  claims  between  the  two 
Governments. 

By  an  act  of  Congress,  approved  May  29,  1928,  the  Secretary  of  the  Treas- 
ury was  directed  to  pay  the  ascertained  balance  of  $118,035.69  to  the  State 
of  North  Carolina.     Upon  this  you  inquire : 

"(1)  If  the  Federal  Government  is  willing  to  make  check  or  warrant  pay 
able  to  the  Treasurer  of  the  State  of  North  Carolina,  will  the  receipt  signed 
by  the  State  Treasurer  and  approved  by  me  as  Governor  be  legal  and  binding 
upon  the  State  of  North  Carolina  and  authorize  the  United  States  to  make 
payment  accordingly?" 

C.  S.  7688  is  as  follows: 

"The  Treasurer  is  authorized  to  demand,  sue  for,  collect,  and 

receive  all  money  and  property  of  the   State  not  held  by  some 

person  under  authority  of  law." 

•:  It  is  apparent,  then,  that  the  Treasurer  of  the  United  States 

should  draw  his  warrant  payable  to  the  Treasurer  of  North  Caro- 
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Una  under  the  section  just  quoted.  Tour  approval  of  this  trans- 
action, though  not  essential,  would  be  entirely  proper.  The  re- 
ceipt of  the  Treasurer  of  North  Carolina  would  under  such 
cumstances  necessarily  be  legal  and  binding  upon  the  state. 

"(2)  In  this  settlement,  should  the  old  bonds  of  the  State  of  North  Caro- 
lina which  were  involved,  be  delivered  by  the  United  States  to  the  State 
Treasurer  and  properly  cancelled?" 

Undoubtedly  so,  as  the  debt  has  been  paid. 

"(21^)  In  your  opinion,  was  the  contract,  copy  of  which  you  have, 
entered  into  by  the  late  Governor  Craig  and  Messrs.  Sizer  and  McNeill,  of 
July  10,  1914.  a  valid  contract  and  binding  upon  the  State  of  North  Caro- 
lina at  the  present  time?" 

A  short  history  of  the  transaction  is  necessary  as  a  basis  of  any  opinion 
on  the  subject.  On  July  10,  1914.  Honorable  Locke  Craig,  being  then  Gov- 
ernor, executed  an  instrument  in  behalf  of  the  State  of  North  Carolina  with 
Robert  H.  McNeill  and  Adrian  Sizer  of  Washington,  D.  C,  under  the  terms 
of  which  these  attorneys  were  employed  to  take  exclusive  charge  of,  prosecute, 
and  endeavor  to  collect  and  recover  from  the  Government  of  the  United 
States,  among  other  things,  any  claim  which  the  State  might  have  against 
the  United  States  arising  out  of  advancesi  made  by  the  State  to  said  Gov- 
ernment during  the  war  of  1812.  In  that  instrument  the  State  imdertook, 
through  the  then  Governor,  to  pay  to  the  attorneys  so  employed  a  contin- 
gent fee  of  25  per  cent  of  whatever  amount  might  be  awarded  or  collected 
on  said  claim. 

In  February,  1927,  Messrs.  McNeill  and  Sizer  associated  Honorable  John 
H.  Small  with  them  in  handling  the  claim.  Mr.  Small  came  here  and  saw 
you  and  me  about  it.  He  desired  approval  and  re-execution  of  the  instru- 
ment by  you  and  the  inclusion  of  himself  as  an  attorney  representing  the 
State.  He  had  interview  with  you  and  me  on  the  subject  at  the  Mansion. 
He  prepared  instrument  along  the  lines  desired  by  him.  which  was  sub- 
mitted for  your  consideration,  but  it  was  not  executed  by  you.  A  meeting 
of  the  Governor  and  Council  of  State  was  held  March  1.  and  in  consequence 
of  that  meeting  I  wrote  Mr.  Small,  copy  of  which  letter  is  herewith  sent  you. 

At  the  session  of  Congress  ending  March  4,  1927,  an  act  was  passed  in  the 
House  of  Representatives  providing  for  the  payment  of  the  claim.  It  failed 
of  passage  through  the  Senate.  Thereafter,  you  gave  considerable  attention 
to  the  claim,  making  several  trips  to  Washington,  as  I  understand  to  consult 
with  Senators  and  members  of  the  House  from  North  Carolina.  A  hearing 
was  had  before  Sub-Committee  No.  1  of  the  Committee  on  Judiciary,  April 
6,  1928.  You  and  Mr.  Small  appeared  before  that  Committee  and  made 
statements  with  respect  to  the  claim  in  controversy.  An  act  was  passed  at 
the  session  of  Congress  just  ended  and  approved  by  the  President.  May  29. 
1928,  providing  for  the  payment  of  an  ascertained  balance  of  $118,035.69 
to  the  State  of  North  Carolina. 

Under  section  5332.  Revisal  of  1905.  which  was  in  force  at  the  time  of  the 
execution  of  the  instrument  by  Governor  Craig,  the  Governor  was  authorized 
to  employ  special  counsel  to  represent  the  State,  and  in  such  case  of  employ- 
ment it  was  provided  : 

"He  may   direct  the  Auditor   to   draw   his  warrant  upon   the 
Treasurer  to  compensate  such  counsel." 
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This  statute  was  brought  forward  as  section  7640  of  the  Consolidated 
Statutes.  It  is  apparent,  then,  that  Governor  Craig  had  general  authority 
to  employ  special  counsel  for  the  State. 

It  is  suggested  that  the  employment  of  these  attorneys  by  Governor  Craig 
is  invalid  upon  the  theory  that  employment  of  an  attorney  by  the  State  upon 
a  contingent  fee  is  against  public  policy.  In  considering  this  idea,  it  is 
necessary  to  remember  that  there  is  a  strong  presumption  in  favor  of  the 
validity  of  the  acts  of  the  chief  executive  officer  of  the  State. 

Under  R.  S.  3477,  the  United  States  Government  and  its  departments  re- 
fuse to  recognize  the  validity  of  any  claim  based  upon  a  contract  for  any 
share  or  part  of  a  claim  against  the  Government  where  such  contract  or 
assignment  has  been  executed  prior  to  the  allowance  of  the  claim  by  the 
Government.  This  provision,  however,  is  for  the  protection  of  the  Govern- 
ment itself.  It  prevents  the  acquisition  of  any  lien  upon  the  claim  when 
allowed  so  as  to  hold  up  or  prevent  its  payment  to  the  claimant.  It  does 
not  affect  the  right  of  the  attorney  to  obtain  proper  compensation  for  his 
services  in  an  action  against  the  other  party  to  the  contract. 

King  v.  Ponds   (Fla.   1919),  81  Sou.,  519;  Jennings  v.  WMtney 
(1916),  112  N.  E.,  655;   224  Mass.,  138. 

To  the  same  effect  is  McGowan  v.  Parrisli,  237  U.  S.  284 ;  59  L.  ed.,  955,  in 
which  it  is  also  held  that  such  contracts  may  be  resorted  to  as  a  basis  for 
calculating  the  compensation  of  the  attorneys  employed  in  an  action  between 
the  parties  thereto. 

It  is  a  general  rule  of  law  that  contracts  which  involve  the  exercise  of 
undue  influence  upon  legislative  bodies  are  contrary  to  public  policy  and 
void.  I  mention  this  to  state  the  general  rule  and  also  to  reject  the  thought 
that  the  accomplishment  of  the  purpose  by  such  means  was  in  the  con- 
templation of  Governor  Craig  when  he  executed  this  instrument.  I  con- 
clude that  he  had  authority  to  make  the  contract. 

The  employment  of  these  attorneys  was  revokable.  There  is  nothing  in  the 
instrument  which  makes  it  irrevocable.  6  C.  J.,  676.  Such  employment 
continues  until  the  authority  given  has  been  revoked.  Bank  v.  Peregoy,  147 
N.  C,  293. 

Since  Governor  Craig  had  authority  to  employ  counsel  and  to  make  the 
contract,  and  the  employment  not  having  been  revoked,  I  am  of  opinion  that 
it  is  a  valid  contract  and  binding  upon  the  State  at  this  time. 

"(3)  The  attorneys  employed  by  Governor  Craig  to  aid  in  collecting 
the  amount  due  the  State  of  North  Carolina,  growing  out  of  advances  made 
during  the  War  of  1812,  have  notified  me  that  they  expect  settlement  of  their 
claim  in  accordance  with  contract  made  with  Governor  Craig,  a  copy  of 
which  you  have.  I  am  requested  by  the  attorneys  to  advise  them  what  ar- 
rangement will  be  made  for  settlement  of  their  claim.  I  desire,  therefore, 
to  have  you  advise  me  how  the  claim  arising  under  the  contract  made  by 
Governor  Craig  with  these  attorneys  should  be  considered,  and  who  has  au- 
thority to  make  settlement  of  the  same."  ' 

The  attorneys  have  no  lien  upon  the  proceeds  of  the  voucher  to  be  trans- 
mitted by  the  Treasurer  of  the  United  States  to  the  Treasurer  of  North 
Carolina.     How.  then,  shall  payment  be  made? 

The  contract  calls  for  25  per  cent  of  the  amount  awarded  or   collected. 
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The  attorneys  are  claiming  comi>ensation  on  the  basis  of  $167,339.80.  The 
amount  actually  awarded  and  collected  will  be  $118,035.69. 

The  claims  between  the  two  Governments  have  been  subsisting  for  many 
years.  The  attorneys  were  employed  fourteen  years  ago.  Each  Government 
was  resisting  the  payment  of  the  full  amount,  or  possibly  any  amount,  of 
the  claims  as  made  by  the  other.  The  only  solution  was  something  in  the 
nature  of  a  compromise  adjustment.  The  efforts  of  the  attorneys  were  in- 
effectual to  accomplish  this  result  so  long  as  North  Carolina  resisted  con- 
sideration of  the  claim  made  against  it  by  the  United  States,  and  settlement 
was  only  had  when  each  was  willing  to  concede  something  to  the  other. 

Under  the  act  of  Congress  only  the  sum  of  $118,035.69  has  been  "awarded" 
North  Carolina.  That  is  the  amount  which  will  be  "collected"  and  received 
by  the  State  under  the  settlement  and  act.  It  is,  therefore,  clear  that  the 
basis  to  be  used  in  any  settlement  with  these  attorneys  should  be  the  amount 
which  the  State  of  North  Carolina  is  to  receive— that  is,  $118,035.69. 

Huh'ble  V.  Board  of  Commissioners,  86  P.  (N.  Mex.),  43;  Davis  v. 
Cocliran,  24  Sou.  (Miss.),  168;  Taylor  v.  Karmep  County,  53 
N.  W.  (Neb.)  211;  Power  v.  Fleming  County,  35  S.  W.  (Ky.),  451. 

Revisal,  5332,  or  C.  S.  7640,  was  amended  by  Chapter  207,  Public  Laws  of 
1925.  As  rewritten  by  the  act  of  1925,  it  authorizes  the  Governor  to  employ 
counsel,  and  he  "may  direct  the  Auditor  to  draw  his  warrant  iipon  the  Treas- 
urer for  such  compensation  as  he  may  fix  for  their  services."  In  the  act  of 
1925  C.  S.  7640  was  not  repealed.  The  language  of  that  section  as  rewritten 
by  the  act  of  1925  is  substantially  the  same  as  that  in  the  original  section 
with  respect  to  the  payment  of  special  counsel. 

It  is  suggested  that  payment  cannot  be  made  without  an  act  of  the  General 
Assembly  providing  for  special  compensation,  because  these  attorneys  were 
employed  by  Governor  Craig  and  not  by  you.  This  would  not  be  a  proper 
construction  of  these  statutes  nor  in  accordance  with  the  prior  practice 
of  the  Government.  Such  a  construction  would  prevent  your  recognition  of 
employment  of  attorneys  by  any  predecessor  with  respect  to  business  not 
completed  when  you  came  into  office,  and  likewise,  such  recognition  of  em- 
ployment by  you  by  any  successor  under  like  circumstances. 

The  authorization  to  the  Governor  to  direct  the  Auditor  to  draw  his  war- 
rant upon  the  Treasurer  for  payment  of  compensation  is  not  limited  to  the 
particular  individual  who  employed  the  special  counsel.  It  necessarily  re- 
fers to  the  chief  executive  officer  of  the  State,  since  the  activities  of  gov- 
ernment must  extend  from  one  administration  into  another.  The  authoriza- 
tion for  payment  contained  in  the  Revisal  of  1905,  5332,  and  C.  S.  7040, 
was  carried  forward  into  the  act  of  1925. 

In  addition  to  this,  the  appropriation  act.  Chapter  79.  Public  Laws  of  1927, 
section  1,  (VII)  1,  provides  that  special  counsel  shall  be  paid  out  of  the  con- 
tingencj'  and  emergency  appropriation  therein  made.  It  follows  that  the 
compensation  for  these  attorneys  should  be  paid  out  of  the  contingency  and 
emergency  appropriation,  as  other  special  counsel  have  heretofore  been  paid. 


Board  of  Accountancy — Appointment  To 

July  3,  1928. 
The  only  limit  placed  upon  the  power  of  the  Governor  in  the  appointment 
of  the  State  Board  of  Accountancy  as  to  the  class  from  which  he  shall  ap- 
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point  is  that  all  four  of  them  shall  be  holders  of  valid  and  unrevoked  certi- 
ficates as  certified  public  accountants  issued  them  under  the  Act  of  1913 
or  that  of  1925. 

There  is  no  difliculty,  therefore,  in  your  appointment  of  a  certified  public 
accountant  at  Davidson  College. 


CONTRA-ACCOUNTS,    IJjflTED    STATES — FEES    OF    ATTORNEYS 

July  11,  1928. 

On  June  20,  I  gave  you  an  opinion  in  regard  to  fees  claimed  by  Messrs. 
Robert  H.  McNeill.  Adrian  Sizer.  John  H.  Small,  and  E.  L.  Travis  in  con- 
nection with  recent  settlement  between  United  States  and  North  Carolina 
of  accounts  between  the  two  sovereignties. 

These  gentlemen  asked  for  a  reconsideration  of  my  opinion  and  have 
twice  appeared  before  me  to  present  their  views.  They  have  also  pre- 
sented briefs  in  support  of  their  contention  that  they  should  have  25  per 
cent  of  $167,539.88  instead  of  $118,035.69. 

I  have  given  careful  consideration  to  the  views  they  have  presented,  both 
orally  and  in  the  briefs.  Upon  this  consideration  I  have  reached  the  con- 
clusion that  the  views  expressed  in  the  opinion  given  you  Jime  20  are 
correct  and  I  adhere  to  that  opinion. 


OPINIONS  TO  THE  BUDGET  BUREAU 


Emergency    Appropriation — Insurance    Department 

September  14,   1926. 

You  state  that  the  Insurance  Commissioner  represents  that  the  fund  created 
by  license  fees  paid  by  building  and  loan  associations  for  this  fiscal  year  will 
not  meet  the  expenses  of  supervision.  He  estimates  that  there  will  be  a 
deficiency  of  between  $3,500  and  $6,000.  You  inquire  if  this  may  be  cared 
for  out  of  the  emergency  appropriation  provided  for  by  Chapter  275,  Pub- 
lic Laws  of  1925. 

It  is  apparent  that  this  emergency  appropriation  was  made,  partly  to  take 
care  of  expenditures  which  could  not  be  forecasted,  and  with  intent  that  it 
should  be  used  in  order  that  all  activities  of  the  government  should  continue 
and  that  every  department  should  function  in  the  normal  way.  For  the  first 
time,  the  Legislature  put  all  departments  and  institutions  on  the  appropria- 
tion basis.  It  recognized  the  fact  that  it  might  not  have  sufiiciently  provided 
for  this  in  making  the  appropriations,  and  it.  therefore,  placed  large  dis- 
cretion in  the  Governor  and  Council  of  State. 

Upon  these  principles,  I  am  of  the  opinion  that  the  deficiency  thus  arising 
comes  within  the  legal  intent  and  meaning  of  the  emergency  appropriation 
thus  provided.  It  is  for  the  Governor  and  Council  of  State  in  their  dis- 
cretion to  decide  when,  and  to  what  extent,  all  allocations  from  this  fund 
should  be  made  in  order  that  the  activities  of  a  particular  department  may 
be  carried  on. 


Insurance  Department — Audit 

October  26,  1926. 

It  is  very  clear  that  the  Director  of  the  Budget  under  section  3.  Chapter 
89.  Public  Laws  of  1925 — the  Executive  Budget  Act — has  power,  if  in  his 
judgment  it  appears  necessary,  to  have  any  department  or  institution  of  the 
State  audited,  the  cost  of  the  audit  to  be  paid  from  the  regular  maintenance 
appropriation  for  such  department  or  institution.  Whether  or  not  the  State 
Auditor  now  has  that  authority  is  not  so  clear,  though  we  think  a  proper 
interpretation  of  the  acts  would  result  in  a  determination  that  he  has  such 
authority. 

Section  4  of  Chapter  163'.  Public  Laws,  1921,  expressly  confers  upon  the 
State  Auditor  authority  to  have  all  departments  of  the  State  Government 
and  state  institutions  examined  and  audited  from  time  to  time,  and  he  shall 
employ  such  experts  to  make  audits  and  examinations  and  analyze  the  re- 
ports of  such  institutions  and  departments  as  he  may  deem  to  be  necessary. 
This  authority  of  the  State  Auditor  appears  to  be  recognized  as  still  ex- 
isting in  sub-section  (f)  of  section  2  of  the  Maintenance  Appropriation  Act 
of  1925,  Chapter  275. 

The  Attorney  General  in  an  opinion  to  the  State  Auditor  September  14, 
1926,  has  held  that  the  cost  of  this  audit  is  to  be  paid  by  any  State  insti- 
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tution  and  the  State  Highway  Commission,  but  the  provision  in  regard  to 
the  cost  does  not  apply  to  a  State  department.  Though  tlie  Budget  Act, 
Chapter  89  above,  has  to  some  extent  modified  Chapter  163  of  the  Public 
Laws  of  1921,  it  has  not  affected  section  4  of  that  act,  which  authorizes 
the  State  Auditor  to  conduct  audits.  All  these  acts  being  upon  cognate  sub- 
jects are  to  be  construed  together,  the  later  modifying  the  eax'lier  acts  only 
as  it  is  necessary  to  affectuate  the  purpose  of  the  later  act.  The  Budget 
Act  does  not  contain  any  repealing  clause,  consequently,  we  think  that  the 
State  Auditor  may  still  audit  the  Insurance  Department. 

C.  S.  Section  6317  gave  the  Auditor  a  limited  authority  in  examining  the 
accounts  of  the  Insurance  Commissioner  and  cheeking  them  up  with  a  state- 
ment of  the  Insurance  Commissioner  in  detail  of  the  taxes  and  license  fees 
received  by  him  under  the  insurance  law.  We  do  not  interpret  this  section, 
however,  as  going  to  the  full  extent  that  section  4  of  the  act  of  1921  does. 


Supreme   Court — Reprints 

February  11,  1927. 

In  the  opinion  of  this  office  section  7296  of  the  Consolidated  Statutes  per- 
mitting the  Supreme  Court  to  contract  from  time  to  time  for  the  printing 
of  its  reports  refers  only  to  the  original  reix»rts.  Reprints  of  old  Supreme 
Court  reports  are  provided  for  in  section  7671.  That  section  has  been  amended 
and  as  amended,  has  been  brought  forward  as  section  7671  of  the  third 
volume  of  the  Consolidated  Statutes  and  the  section  itself  is  found  in  the 
article  defining  the  duties  of  the  Secretary  of  State,  and  the  duty  to  re- 
print and  distribute  such  reprinted  volvimes  is  imposed  upon  that  official. 
Consequently,  we  are  clear  that  they  are  reprinted  under  the  general  State 
printing  contract.  The  Supreme  Court  has  no  duty  to  perform  and  no 
power  to  exercise  in  such  reprinting. 


,     State  Auditor — Common  Employeb} — Purchasing  Agent 

June  4,   1927. 

Tou  propound  four  questions  to  this  office  which  may  be  stated  as  follows : 

(1)  Has  the  Governor,  as  Director  of  the  Budget,  authority  to  make  ade- 
quate changes  in  the  system  of  accounting  adopted  by  the  Auditor's  office  so 
as  that  said  system  may  show  a  complete  record  of  the  State's  financial  con- 
dition, including  therein  the  statement  of  the  fixed  assets  and  bills  receivable 
and  payable  of  the  State? 

(2)  Can  two  departments,  acting  conjointly,  employ  one  employee  to 
do  the  work  of  those  two  departments? 

(8)  If  this  is  done  (the  particular  instance  being  the  Board  of  Public 
Buildings  and  Grounds  and  the  Budget  Bureau),  can  the  Director  of  the 
Budget  compel  adequate  accounts  to  be  kept  of  all  the  financial  operations 
of  these  two  bodies? 

(4)  Soon  after  the  enactment  of  the  act  of  1925,  Chapter  134,  Public 
Laws,  in  regard  to  machinery  for  administering  the  appropriation  for  State 
printing,  this  office  held  that  this  act,  interpreted  in  connection  with  the 
Budget  Act,  Chapter  89,  Public  Laws  of  1925,  permitted  the  establishment 
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of  a  purchasing  agency  in  the  office  of  the  Commissioner  of  Labor  and 
Printing  from  which  could  be  supplied  to  all  the  departments  of  the  State 
stationery  and  stationery  supplies.  Has  any  change  been  made  in  this  con- 
dition by  the  act  of  1927,  Chapter  79,  Public  Laws? 

First. 

As  this  office  held  in  an  opinion  defining  the  powers  of  the  Director  of 
the  Budget,  page  348  of  the  biennial  report  for  1924-26,  those  powers  are 
very  extensive.  Indeed,  they  are  almost  as  extensive  as  those  of  the  man- 
ager of  a  business  enterprise.  We  were  discussing  then  the  relation  of  those 
powers,  however,  to  another  point.  When  we  examine  sections  3  and  26  of 
the  Budget  Act,  Chapter  89,  Public  Laws  of  1925.  we  find  that  the  Director 
of  the  Budget  has  conferred  upon  him  specific  and  ample  authority  in  the 
premises.     The  material  part  of  section  3  is  as  follows : 

The  Director  shall  also  have  power,  if  in  his  judgment  it  ap- 
pears necessary,  to  have  the  books  and  accounts  of  any  of  the 
departments  or  institutions  audited ;  to  supervise  generally  the 
accounting  and  auditing  systems  now  in  force  and  to  anaugurate 
such  changes  in  respect  thereof  as  may  be  necessary  to  exhibit 
correct  information  covering  the  financial  condition,  including 
the  budget  accounts  of  such  departments,  institutions  and  other 
agencies. 

Section  26  of  the  act  is  even  more  specific : 

The  Director  is  hereby  given  full  power  and  authority  to  make 
such  surveys,  studies  or  examinations  of  departments,  institutions 
and  other  agencies  of  this  State  as  well  as  its  problems  so  as  to 
determine  whether  there  may  be  an  overlapping  in  the  perform- 
ance of  the  duties  of  the  several  departments  and  institutions 
and  agencies  of  the  State,  and  for  the  purpose  of  determining 
whether  a  proper  system  of  modern  accounting  is  had  in  such 
departments,  institutions,  commissions  and  agencies,  and  to  re- 
quire and  direct  the  installation  of  the  same  tvhenever  in  his 
opinion  it  is  necessary  and  proper  in  order  to  acquire  and  to  se- 
cure a  perfect  correlated  and  controlling  system  in  the  account- 
ing of  all  departments,  institutions,  commissions,  divisions  and 
State  agencies,  including  et:ery  department  or  agency  handling 
or  expending  State  funds. 

It  is  noticeable  that  this  provision  is  all  inclusive.  It  necessarily  includes 
in  express  terms  every  agency  of  the  State,  whether  a  department  or  an  in- 
stitution, engaged  in  carrying  on  the  business  of  the  State.  This  is  rec- 
ognized in  section  28  of  the  act.  for  the  General  Assembly  in  its  wisdom 
found  it  necessary  to  exclude  the  State  Highway  Commission  from  this 
general  designation  of  the  agencies  of  the  State  subject  to  the  Budget  Act. 

Your  authority,  then,  as  Director  of  the  Budget  under  the  above  quoted 
sections  of  the  act  is  full,  complete,  and  definite. 

Second. 

On  June  19,  1925,  this  office  in  an  opinion  found  at  page  83  of  the  Bien- 
nial report  for  1924-26,  dealt  with  the  identical  question  marked  (2)  above. 
We  held  that  the  act  as  brought  forward  in  C.  S.  sections  3861,  3861  (a) 
and  3861  (c)  had  no  application  to  the  situation  which  arose  from  the  fact 
that  two  departments  of  the   State  had  a  common  employee  in  part   com- 
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pensated  by  both  of  the  departments.  The  acts  referred  to  above  restrict 
the  whole  time  employee  of  a  particular  department,  with  a  fixed  salary  of 
$1,800  or  $3,000  from  receiving  additional  compensation  for  other  work  done 
for  the  State.  Here,  however,  it  is  a  single  employment,  a  single  employee 
for  his  whole  time  at  a  fixed  salary  by  two  departments,  the  time,  of  course, 
being  fixed  by  the  Salary  and  Wage  Commission  under  authority  of  the  act 
of  1925.  Manifestly,  then,  the  sections  in  the  Consolidated  Statutes  have  no 
application  to  such  employee. 

Third. 

It  seems  that  the  Budget  Bureau  and  the  Board  of  Public  Buildings  and 
Grounds  jointly  have  employed  a  clerk  or  bookkeeper  to  do  work  for  each 
of  them  at  a  single  compensation  and  in  the  time  fixed  for  such  employee 
to  labor  by  the  Salary  and  Wage  Commission.  There  is  no  intelligent 
reason  why  this  could  not  be  done  as  held  under  the  discussion  in  (2)  above. 
There  is,  further,  no  intelligent  reason  why  all  the  financial  operations  of 
the  Board  of  Public  Buildings  and  Grounds  should  not  be  kept  by  this 
clerk  and  should  not  be  subject  to  the  control  and  inspection,  and  direc- 
tion of  the  Director  of  the  Budget. 

Fourth. 

It  seems  that  as  a  result  of  the  Commissioner  of  Labor  and  Pritning  es- 
tablishing a  purchasing  agency  for  stationery  and  office  supplies  under  the 
act  of  1925.  there  has  been  a  very  considerable  saving  to  the  State.  For 
instance,  carbon  paper  previous  to  the  installation  of  this  agency  had  been 
purchased  at  a  price  around  $3.00  a  box.  It  is  now  supplied  by  said  agency 
at  $1.00  a  box ;  typewriter  ribbons,  formerly  costing  about  $9.00  a  dozen, 
are  now  furnished  for  about  $4.50.  The  advantage,  of  course,  in  adopting 
this  system  is  found  in  the  fact  that  the  State  purchases  in  large  quantities 
and  gets  the  wholesale  price,  and  supplies  the  departments  at  an  advance 
on  these  wholesale  prices  sufficient  to  pay  the  cost  of  the  administration  of 
the  agency. 

Under  the  act  of  1925,  a  lump  sum  was  appropriated  by  the  General 
Assembly  for  the  printing  and  stationery  supplies  for  all  the  departments 
and  institutions,  with  certain  exceptions  not  necessary  to  state  herein.  The 
appropriation  act  of  1927,  however,  deals  with  such  printing  and  supplies 
from  a  different  angle.  It  includes  such  necessaries  in  specific  appropria- 
tions to  the  various  institutions  and  departments,  without  determining  what 
part  thereof  should  apply  to  the  printing  and  stationery  supplies.  It  leaves, 
however,  these  bills  to  be  paid  upon  rendition  of  them  to  and  approval  by 
the  Commissioner  of  Labor  and  Printing.  Section  3  of  the  act.  Chapter  79, 
Public  Laws  of  1927.  There  is  no  act  in  the  laws  of  1927  that  repeals 
specifically  Chapter  134,  Public  Laws  of  1925.  though  that  act  is  necessarily 
modified  by  what  has  been  hereinbefore  said. 

The  Legislature  does  not  require  now  any  allocation  of  a  gross  sum  ap- 
propriated for  pi-inting  to  the  various  departments  or  agencies.  On  the 
contrary,  it  makes  a  direct  appropriation  to  these  departments  or  agencies, 
but  requires  the  expenditure  of  sums  used  from  the  appropriation  for  print- 
ing and  supplies  to  be  subject  to  the  approval  of  the  Commissioner  of  Labor 
and  Printing.  This  being  true,  and  interpreting  the  printing  acts  in  con- 
nection with  the  broad  powers  conferred  upon  the  Director  of  the  Budget 
in  the  above  act,  we  think  that  the  purchasing  agency  established  under  the 
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act  of  1925  may  be  still  maintained,  notwithstanding  the  modification  of  the 
laws  by  the  General  Assembly  of  1927.  There  can  be  no  doubt  that  this 
purchasing  agency  has  justified  its  creation  in  a  saving  of  cost  to  the  State 
for  the  particular  supplies  in  which  it  deals.  It  has  in  no  sense  added  to 
the  expenses  of  the  State,  for  the  moderate  profit  charged  by  the  agency 
on  the  supplies  furnished  by  it  pays  all  the  cost  of  the  administration  of 
that  agency. 

In  conclusion,  we  think,  therefore,  that  warrants  drawn  upon  the  Treasury 
for  the  compensation  of  the  employees  engaged  in  the  administration  of  this 
agency,  and  drawn  against  the  fund  thus  created,  would  be  valid  and  legal 
obligations  of  the  State  and  should  be  paid  from  said  fund. 


Depabtment  of  Agbicultuke — Budget  Bureau 

July  25,  1927. 

In  your  memorandum  to  the  Attorney  General's  ofl5ce  of  July  20th  you 
inquire  what  application  the  Executive  Budget  Act,  Chapter  89,  Public 
Laws  of  1925  and  Chapter  230  of  the  same  laws,  has  to  the  Department  of 
Agriculture. 

There  are  many  of  the  provisions  of  the  two  budget  acts  which  can  by 
no  possibility  have  application  to  the  Department  of  Agriculture.  Stated 
shortly,  the  budget  system  involves  consideration  of  the  past  financial  system 
of  the  particular  department  or  institution  Involved  and  also  appropriation 
of  an  adequate  sum  of  money  for  the  support  of  such  department  or  insti- 
tution for  the  ensuing  biennial  period.  The  statutes,  then,  in  express  terms 
deal  with  departments  or  institutions  of  the  State  which  are  supix»rted  by 
appropriations  made  by  the  General  Assembly.  Now,  an  appropriation  is 
the  setting  aside  by  the  General  Assembly  of  specific  sums  of  money  or  sums 
of  money  which  by  reference  can  be  made  specific  for  the  support  of  that 
institution  or  department.  The  Department  of  Agriculture  is  largely  a 
creature  of  the  Constitution,  Article  3,  section  17.  The  General  Assembly 
in  legislating  in  pursuance  of  authority  contained  in  such  section  has  im- 
posed numerous  and  important  duties  upon  this  Board  in  order  that  it  may 
protect  the  farming  industry  in  the  State  from  frauds  of  all  kinds,  and 
may  in  numerous  ways  foster  its  growth  and  success.  The  way  that  this 
is  done  in  more  instances  than  otherwise  is  by  providing  an  inspection  tax. 
Such  inspection  tax  it  is  clear  under  the  decisions  of  the  United  States 
Supreme  Court  may  be  levied  even  upon  articles  coming  into  the  State  and 
so  constituting  a  part  of  the  Interstate  Commerce.  The  levy,  however,  of 
such  inspection  tax  is  limited  by  the  requirement  that  it  shall  not  exceed 
the  reasonable  expenses  of  such  inspection.  In  relation  to  the  fertilizer 
inspection  tax,  the  Department  has  been  collecting  considerably  more  than 
this  constitutional  limit.  Indeed,  it  is  supported  wholly  from  its  receipts 
and  requires  no  appropriation  from  the  General  Assembly  for  its  mainten- 
ance except  in  the  minor  particular  hereinafter  alluded  to,  which  in  itself 
is  not  an  appropriation  to  the  Department. 

C.  S.  section  4671  requires  all  the  money  received  by  the  Department  of 
Agriculture  or  any  of  its  oflScers  or  employees  to  be  paid  into  the  State 
Treasurer  and  to  be  kept  on  a  separate  account  by  the  Treasurer  as  a  fund 
for  the  exclusive  use  and  benefit  of  the  Department  of  Agriculture.     This 
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is  in  no  sense  an  appropriation  within  the  definition  hereinbefore  given. 
The  funds  devoted  to  highway  construction,  however,  are  an  appropriation 
for  that  purpose.  This  is  the  reason  why  section  28  found  it  necessary  to 
exempt  the  State  Highway  Commission  from  the  State  Budget  Act.  It  was 
not  necessary  to  exempt  the  Agricultural  Department  in  specific  terms  be- 
cause that  department  is  in  no  sense  supported  by  an  appropriation  by  the 
State. 

There  is  still  another  reason  why  the  Department  of  Agriculture  was  not 
specifically  exempted,  which  we  will  now  proceed  to  state : 

Although  the  Department  of  Agriculture  cannot  be  said  to  be  at  large 
subject  to  the  budget  act  and  its  various  provisions,  we  think  it,  together 
with  all  other  departments,  institutions  and  agencies  of  the  State,  with  the 
exception  of  the  State  Highway  Commission,  is  subject  to  section  26.  The 
Director  of  the  Budget  clearly  has  a  right  to  investigate  this  department  as 
well  as  all  other  departments  and  institutions  under  that  section.  He  may 
require  the  setting  up  of  an  accounting  system  in  that  department  which 
would  show  forth  both  all  the  receipts  and  all  the  disbursements  of  any  and 
all  kinds.  There  is  no  limitation  in  that  section  of  its  provisions  to  insti- 
tutions or  departments  supported  by  appropriations  from  the  General  As- 
sembly as  there  is  in  almost  every  other  section  of  the  two  acts.  See  sec- 
tions 3,  6,  9  and  12  of  Chapter  89,  and  section  6  of  Chapter  230,  as  well  as 
other  sections  of  the  two  acts. 

We,  therefore,  think  that  section  26  of  Chapter  89  of  the  Public  Laws  of 
1925  clearly  applies  to  the  Department  of  Agriculture,  bvit  that  the  other 
sections  of  these  two  acts  do  not  apply. 

P.  S.  I  neglected  to  call  attention  to  the  appropriation  of  $10,000,  com- 
pensation for  the  slaughter  of  diseased  animals.  The  expenditure  of  this 
fund  is,  of  course,  within  the  budget  law. 


Legislative   Investigation — Fee   of   Witness 

August  5,  1927. 

I  have  investigated  the  claim  of  F.  F.  Brotherton,  Davidson,  N.  C,  aris- 
ing out  of  his  attendance  upon  a  legislative  committee  investigating  the 
State  Sanatorium  in  the  summer  of  1923.  His  name  was  duly  certified  by  the 
committee  as  attending  and  being  examined  by  them. 

I  am  informed  by  the  Auditor's  ofiice  that  the  amount  has  never  been 
paid.  His  bill  in  the  papers  sent  to  this  office,  and  herewith  returned,  is 
not  correct,  however,  under  the  resolution  appointing  the  committee  and 
defining  their  duties  and  powers.  That  resolution  was  Resolution  19,  Public 
Laws,  1923.     The  pro%'iso  to  section  4  thereof  is  as  follows : 

All  witnesses  entitled  to  prove  their  attendance  under  this  reso- 
lution shall  receive  four  dollars  per  day  for  each  day  in  actual 
attendance,  and  three  cents  per  mile  each  way,  to  be  paid  by 
the  State  as  hereinbefore  provided. 

It  appears  from  Mr.  Brotherton's  statement  that  the  distance  from  David- 
son, N.  C,  to  Raleigh,  N.  C,  and  return  was  four  hundred  miles.  At  six 
cents  per  mile,  this  makes  $24.00.  Consequently,  we  think  Mr.  Brotherton  is 
entitled  to  $28.00  and  not  to  $44.00. 
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We  think  this  $28.00  should  be  paid  out  of  the  Contingency  and  Emergency 
Appropriation  of  1927. 


University^ — Allocation    of    Appropriation 

December  16,  1927. 
Dear  Sir : 

Mr.  Charles  T.  Woollen,  Secretary  of  the  University  Building  Committee, 
has  presented  to  me  your  request  that  I  give  an  opinion  as  to  whether  the 
University's  recalculated  permanent  improvement  program  submitted  under 
date  of  December  12  can  be  approved  by  you  under  the  budget  acts.  On 
September  15,  I  advised  that  in  my  opinion  the  allocations  then  submitted 
were  not  in  accordance  with  the  law  for  the  reasons  set  out  in  that  letter. 
You  will  recall  that  I  advised  that  there  could  be  necessary  and  reasonable 
variations  between  the  amount  originally  calculated  and  finally  budgeted 
and  spent  for  a  particular  object.  This  is  so  because  Section  2  of  Chapter 
230,  Public  Laws  of  1925,  says  that  the  budget  allocations  shall  be  "as 
nearly  as  may  be"  the  calculation  upon  which  the  appropriations  was  made. 
These  necessary  and  reasonable  variations  are,  of  course,  in  the  first  in- 
stance for  determination  by  the  trustees  of  the  University,  and  finally 
for  yourself  in  giving  approval  to  its  budget. 

Upon  a  consideration  of  the  allocations  as  made  by  the  University  trus- 
tees' building  committee  and  submitted  in  Mr.  Woollen's  letter  of  Decem- 
ber 12,  I  am  of  opinion  that  the  budget  as  so  submitted  is  within  the  spirit 
and  meaning  of  the  law,  and  that  you  have  legal  authority  to  approve  the 
budget  for  these  permanent  improvements. 


State's  Prison — License  Plates 

February  27,  1928. 

Manufacture  of  License  Plates  bjf  State's  Prison. 

Some  doubt  has  been  expressed  as  to  the  authority  of  the  State's  Prison 
Department  to  institute  the  proper  machinery  and  supplies  necessary  to 
manufacture  Motor  Vehicle  License  Plates  for  the  State  and  also  as  ix> 
whether  the  $100,000  appropriated  as  a  revolving  fund  in  the  Appropria- 
tion Act  by  the  General  Assembly  of  1927  is  available  for  this  purpose. 

We  think  that  the  State  Prison  Department  has  the  authority  and  that  this 
revolving  fund  is  available  for  that  purpose. 

Section  7763  as  contained  in  Chapter  163,  Public  Laws  1925,  declares : 

It  is  the  purpose  of  this  Chapter  to  make  the  State  Prison 
Department  self  supporting  as  contemplated  by  the  Constitution, 
and  to  that  end  the  Directors  thereof  are  hereby  authorized  and 
empowered  to  employ  the  convicts  therein  in  such  form  of  the 
work  and  to  transfer  such  convicts  from  one  form  of  work  and 
employment  to  another  when,  in  the  opinion  of  such  Board  of 
Directors,  such  form  of  employment  shall  best  serve  the  purpose. 

This  statute  confers  upon  the  Board  of  Directors  quite  extensive  authority 
in  determining  what  work  shall  be  assigned  to  the  convicts.  They  are  to 
deal  with  the  convict  labor,  then,  in  such  way  as  seems  best  to  meet  the 
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Constitutional  requirements  of  the  State's  Prison,  that  it  be  self  supporting. 
Section  15  of  the  Appropriation  Act  of  1927,  Chapter  79,  Public  Laws, 
must  be  interpreted  in  the  light  of  the  authority  conferred  upon  the  State 
Prison  Department  in  the  above  quoted  section  from  the  laws  of  1925.  Sec- 
tion 15  is  as  follows  : 

The  appropriation  of  one  hundred  thousand  ($100,000.00) 
dollars  made  to  the  State's  Prison  as  a  revolving  fund  under  title 
IX,  13  (2)  in  section  one  of  this  act  shall  be  used  and  expended 
to  provide  working  supplies  and  materials  necessary  to  carry  on 
the  industries  of  the  State's  Prison,  and  all  amounts  so  expended 
shall  be  reimbursed  to  such  fund  from  time  to  time  out  of  the 
earnings  from  such  industries,  and  said  revolving  fund  shall 
remain  and  continue  a  permanent  revolving  fund  for  the  pur- 
poses  mentioned. 

Interpreting  the  terms  used  in  this  section  "working  supplies  and  ma- 
terials necessary  to  carry  on  the  Industries  of  the  State's  Prison,"  in  connec- 
tion with  above  statute  and  also  bearing  in  mind  that  the  Fund  is  a  re- 
volving one,  we  think  that  they  are  broad  enough  to  include  the  machinery 
necessary  to  be  set  up  in  the  new  industry  as  well  as  that  in  an  industry 
existing  at  the  time  of  the  enactment  of  the  appropriation  law.  Supplies 
mean  anything  necessary  to  carry  out  the  specific  purpose  or  enterprise 
in  their  broader  signification. 


FoKEiGN  Corporations — Doing  Business 

March  3,  1928. 

Lafayette-South  Side  Bank  &  Trust  Company 

Tour  letter  of  February  29th  to  the  ofiice  of  the  Secretary  of  State  has  been 
referred  to  this  office  for  reply. 

We  dislike  to  deal  with  such  subjects  in  advance  because  later  more  definite 
information  may  qualify  a  ruling  upon  the  particular  facts  presented. 

It  seems  that  there  is  in  Saint  Louis  a  trust  company  which  has  been  asked 
to  permit  the  use  of  its  name  as  trustee  in  mortgage  deeds  of  trust  upon  land 
situated  in  North  Carolina.  Upon  which  it  inquires  whether  the  mere  accept- 
ance of  the  trust  and  the  certification  by  it  in  Saint  Louis  of  the  bonds 
secured  by  mortgage  on  property  in  North  Carolina  or  the  registering  of 
those  bonds  in  Saint  Louis  would  require  this  foreign  trust  company  to 
domesticate  in  North  Carolina. 

If  the  business  is  strictly  limited  within  the  business  described,  then  we 
think  it  would  not  be  required  to  domesticate  in  North  Carolina. 


Judiciary — ^Transfer 

May  8,  1928. 

I  am  in  receipt  of  your  letter  of  May  3.  Because  of  the  carrying  in  the 
budget  of  the  judiciary  under  the  single  heading,  I  have  reached  the  con- 
clusion to  advise  you  that  transfer  may  be  made  as  indicated  in  your  letter. 
However,  such  transfers,  of  course,  should  not  be  made  where  it  would  leave 
an  inadequate  sum  in  the  fund  from  which  the  transfer  was  made. 
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Emergency  Appropriation — N.  C.  College  for  Negroes. 

June  29,  1928. 

There  is  a  clause  iu  yection  1.  Chapter  210,  Public  Laws  1925,  "An  act  to 
authorize  the  State  Treasurer  to  borrow  money  in  an  emergenc.v",  which  we 
think  fits  the  situation  in  relation  to  the  deficienc.v  of  an  appropriation  for 
the  North  Carolina  College  for  Negroes.  One  of  the  conditions  which  i)ermits 
tlie  Council  of  State  to  act  under  such  emergencies  is  if  "the  General  As- 
sembly through  inadvertence  has  failed  to  provide  support  for  such  depart- 
ment or  institution  in  the  General  Appropriation  Bill". 

While  it  is  true  that  the  appropriation  for  this  Institution  was  not  in  the 
General  Appropriation  Bill  of  1927  but  in  that  for  permanent  improvements, 
it  is,  according  to  statements  made,  essential  that  the  Institution  may  func- 
tion properly  and  expend  wisely  the  actual  appropriation  made  in  the  General 
Appropriation  Bill.  This  was  the  inducement  for  the  Council  of  State  to 
adopt  the  resolution  entered  upon  its  minutes  at  its  last  meeting.  Under 
that  resolution,  which  found  as  a  fact  that  an  emergency  existed  which 
would  give  rise  to  the  authority  to  act,  the  State  Treasurer  has  now  authority 
to  borrow  the  sum  of  money  necessary  to  complete  the  program  uix)n  which 
the  general  appropriations  and  particular  appropriations  were  made  by  the 
Legislature  of  1927.  Section  3  of  the  act,  chapter  210,  requires  the  Governor 
and  Council  of  State  to  report  its  proceedings  in  borrowing  money  under  the 
act,  setting  out  fully  the  facts  upon  which  they  held  that  an  emergency 
existed  which  authorized  such  borrowing. 

Whatever  defect  may  be  in  the  authority  of  the  Governor  and  Council  of 
State  as  thus  exercised  will  no  doubt  be  cured  l>y  the  action  of  the  Legisla- 
ture at  its  1929  session. 


Employees — Advisory  Commission — Board  of  Equalization 

July  3,  1928. 
In  your  memorandum  of  June  30  you  inquire  : 

1,  Whether  or  not  the  Salary  and  Wage  Commission  has  authority  to  fix 
the  salaries  of  the  executive  secretary  and  his  assistants  of  the  County  Gov- 
ernment Advisory  Commission.  We  think  not.  Section  18  of  the  act  creating 
this  advisory  Commission  is  so  definite  and  positive  upon  this  as  to  exclude 
any  inference  that  tlie  Salary  and  Wage  Commission  could  fix  the  compensa- 
tion for  these  officers  and  employees.  It  is  declaimed  :  "With  the  advice  and 
consent  of  the  Governor,  the  Commission  may  fix  tlie  compensation  of  the 
executive  secretary  and  assistants  to  be  paid  by  the  State  as  other  salaries 
and  expenses  are  paid". 

2.  Does  the  Salary  and  Wage  Commission  have  authority  to  fix  the  com- 
pensation and  classify  the  employees  of  the  State  Board  of  Equalization? 
This  board  was  created  by  Chapter  250,  Public  Laws  1927.  The  statute  re- 
lating to  this,  section  2  of  the  act.  confers  power  upon  the  State  Board  of 
Equalization  to  appoint  an  Executive  Secretary  and  such  assistants  as  they 
may  deem  necessary.  There  is  no  authority  given  the  Board  of  Equalization 
to  fix  the  compensation  of  these  employees.  The  act  simply  declares  that  the 
salaries  of  all  employees  and  members  of  the  board  shall  be  paid  out  of  the 
equalization  fund  upon  requisition  draft  of  the  State  Superintendent  of  Pub- 
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lie  Instruction.  We  are  therefore  quite  clear  that  in  the  absence  of  dednite 
authority  to  fix. the  compensation  of  these  officials  they  are  suljject  in  rhat 
regard  to  the  Salary  and  "Wage  Commission. 


School  for  Blind  and  Deaf — Board — Cloth ixti 

July  2,  192S. 

On  April  1,  1926,  I  rendered  an  opinion  to  the  Board  of  Directors  of  the 
State  School  for  the  Blind  and  Deaf  at  Raleigh,  that  Chapter  120,  P.  L.  1925, 
did  not  permit  them  to  charge  tuition  or  other  school  expenses  of  the  same 
character  to  the  parents  or  guardians  of  these  defective  children,  this  on  the 
principle  that  the  State  had  undertaken,  in  obedience  to  the  constitutional 
mandate,  to  provide  schooling  in  which  the  tuition  should  be  free  of  charge 
to  all  the  children  of  the  State  between  the  ages  of  six  and  twenty-one  years 
and  that  the  defective  condition  of  these  children  could  by  no  means  relieve 
the  State  of  this  fundamental  obligation. 

There  are  other  expenses,  however,  incident  to  the  care  of  these  children, 
such  as  board,  clothing,  etc..  which,  under  the  general  school  law.  are  neces- 
sarily charges  against  parents  or  guardians  of  school  children.  You  now  in- 
quire whether  or  not  the  State  has  undertaken  to  act  the  full  part  of  parent 
to  these  children  by  supplying  them  with  board,  clothing,  etc.,  free  of  charge 
when  their  parents  or  guardians  are  able  to  pay  the  actual  cost  of  these 
items. 

I  think  that  as  to  these  particular  items  of  expense.  Chapter  120  of  the 
Public  Laws  of  1925  applies.  That  statute  in  section  1  requires  all  persons 
admitted  to  the  School  for  the  Deaf  at  Morganton  and  the  School  for  the 
Blind  and  Deaf  at  Raleigh  (among  others)  to  pay  the  actual  cost  of  their 
care,  treatment,  training  and  maintenance,  that  is,  of  course,  if  said  person 
admitted  or  his  parents,  guardian  or  other  person  legally  responsible  there- 
fore are  financially  able  to  pay  the  cost,  for  section  7  of  the  act  removes 
indigent  children  from  such  necessity.  We  therefore  think  that  the  cost  of 
boarding  and  clothing  such  defective  pupils  is  still  within  the  act  of  1925. 
So  far  as  clothing  is  concerned,  C.  S.  section  5885  requires  the  State  to  ad- 
vance to  the  indigent  patients  so  much  as  $45.00  per  annum  in  order  to  pay 
his  travelling  expenses  and  provide  him  with  clothing,  and  this  is  declared 
to  be  a  valid  charge  against  the  county  from  which  the  pupil  comes. 


Emergency  Appropriation — N.  C.  College  for  Negroes 

July  9,  1928. 
In   the  matter  of  North   Carolina   College  for  Negroes. 

We  followed  your  letter  of  June  2Sth  in  applying  the  conditions  arising 
out  of  the  defective  appropriation  for  the  above  Institution  to  Chapter  210, 
Public  Laws,  1925.  While  it  is  true  that  Chapter  49,  Public  Laws,  1927, 
repealed  Chapter  210,  Public  Laws.  1925,  yet  it  in  effect  re-enacted  in  almost 
identical  terms  the  Act  of  1925.  Where  the  terms  are  identical  it  is  not 
considered  a  repeal,  they  being  re-enacted. 

While  there  is  serious  doubt  whether,  under  the  Act  of  1927,  the  emergency 
contemplated  by  the  Act  has  arisen,  yet  within  certain  limits  the  determina- 
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tioii  had  already  been  made  at  the  time  that  yonr  letter  was  written,  and 
proper  record  made  of  it  upon  the  minutes  of  the  Council  of  State. 

In  the  light  of  the  fact  that  the  Legislature  will  meet  next  winter,  whatever 
defect  may  exist  in  the  authority  when  the  Act  is  interpreted  strictly  could 
be  very  readily  cured  then. 


Emergency  Loain"  Act — E.  C.  Training  School 

July   17,   1928. 

I  am  in  receipt  of  your  letter  of  July  12,  re.  request  for  appropriation  out 
of  the  Emergency  Loan  Act  for  water  supply  for  Eastern  Carolina  Training 
School  under  Chapter  49,  Public  Laws  of  1927. 

lender  the  circumstances  therein  described,  I  am  of  the  opinion  that  the 
provisions  of  this  act  are  available  for  meeting  the  emergency  described  in 
your  letter. 


Public  Printing — Allotment 

July  19,  1928. 

I  am  in  receipt  of  your  letter  of  July  18  sending  copy  of  Budget  Memoran- 
dum No.  94  with  reference  to  public  printing.  This  memorandum  under- 
takes to  provide  a  workable  basis  for  control  of  purchase  orders  for  printing, 
incident  to  the  fact  that  the  purchase  order,  wlien  issued  by  a  department 
or  Institution,  goes  through  the  Department  of  Labor  and  Printing  for  place- 
ment of  the  order  with  the  prope'r  state  printer.  It  provides  that  such  pur- 
chase order  shall  carry  certificate  of  availability  before  actual  placement 
of  the  order  by  the  Department  of  Labor  and  Printing. 

LTnder  the  Act  of  1925,  the  printing  appropriation  was  in  a  lump  sum. 
Certain  officials  were  charged  with  the  duty  of  making  allocation  of  sums 
out  of  this  lump  amount  to  the  various  spending  agencies.  This  was  changed 
by  the  Act  of  1927  and  a  direct  appropriation  to  each  Department. 

Some  such  control  of  the  placement  of  purchase  orders  for  printing  as 
that  contemplated  by  Budget  Memorandum  Xo.  94  appears  to  be  necessary. 
The  problem  here  is  different  from  that  where  the  purchase  order  goes 
direct  from  the  head  of  the  department  to  the  vendor  of  goods  to  be  pur- 
chased or  services  to  be  rendered.  It  must  go  from  the  head  of  the  depart- 
ment to  the  Department  of  Labor  and  Printing  for  placement  for  execution. 
It  is  apparent  that  the  Department  of  Labor  and  Printing  ought  not  to  place 
such  orders  unless  there  is  an  allotment  to  the  particular  department. 

I  think  that  the  matter  could  have  been  handled  by  continuing  the  method 
used  under  the  Act  of  1925  with  authority  to  the  Commissioner  of  Labor 
and  Printing  not  to  place  orders  beyond  a  particular  allotment.  The  result 
can  be  as  eifectively  achieved  under  Budget  Memorandum  No.  94.  I  advise 
that  in  my  opinion  it  is  within  the  authority  of  the  Director  of  the  Budget 
to  issue  the  memorandum. 

The  memorandum  was  issued  April  16,  1928.  It  was  not  presented  to  me 
for  my  consideration  until  today.  My  approval  of  it  is  of  today  and  without 
retroactive  effect. 
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State's  Pkisox — Maintenance  Charges 

July  24,  1J)28. 

Permanent   Improvement   Appropriation    under   Chapter   J92   of   1925   to 

the-  Slate's  Prison. 

I  ;iui  in  rocoipt  of  your  meiiKU-jindum  of  July  20  on  this  suliject,  accoui- 
panied  by  the  enclosures.  You  ask  my  opinion  as  to  whether  the  items  of 
Chevrolet  coach,  draft  horses  and  agricultural  implements  should  be  carried 
as  a  maintenance  charge  or  paid  out  of  permanent  improvement  account. 
The  item  under  Allotment  Xo.  iJCS  is  not  specific  cnougli  for  an  opinion 
from  this  office. 

I  am  not  acquainted  with  any  standards  that  ma.v  lia\'c  Iteen  established 
by  comi)etent  accounting  systems  Avith  respect  to  these  matters.  Certainly, 
it  woiild  seem  that  equipment  which  perishes  in  the  use  in  a  less  period 
than  that  covered  by  a  bond  issue  should  be  carried  as  maintenance  items 
rather  than  permanent  improvement  ones.  Deciding  the  question  by  this 
standard,  it  would  seem  that  these  items  ought  to  be  carried  as  a  maintenance 
charge. 

Apparentl.v  on  the  record  before  me  there  is  another  reason  in  support  of 
this  conclusion.  It  may  be  assumed  that  the  items  are  of  the  nature  of  re- 
placements. If  such  is  the  case,  undoubtedly,  they  should  be  carried  as 
maintenance  charges. 


OPINIONS  TO  THE  COMMISSIONER  OF  PARDONS 


Statute — Constitutional  Law 

September  30,  11)2G. 

Ill  your  letter  of  September  29,  you  propouucl  this  questiou  to  tbe  Attorney 
General :  Has  the  Governor  authority  to  transfer  a  boy  seventeen  years  old, 
committeed  to  the  Eastern  Carolina  Training  School  by  a  judge  of  the  Su- 
perior Court,  to  the  State  Prison  under  Chapter  254,  Section  14,  Public 
Laws  of  1923? 

While  this  office  is  very  careful  not  to  hold  that  an  act  of  the  Legisla- 
ture is  unconstitutional  under  ordinary  conditions,  however  doubtful  we  may 
think  its  constitutionality  to  be,  yet  Section  14  of  the  Act  referred  to  is  so 
plainly  unconstitutional  that  we  without  hesitation  answer  your  question.  Xo. 

Section  14  of  the  above  Chapter  is  as  follows : 

If  it  shall  appear  to  the  board  of  trustees  that  any  inmate  of 
the  school  is  or  becomes  ungovernable  and  is  exerting  an  un- 
wholesome influence  over  any  other  inmate,  it  shall  be  their 
duty  to  certify  the  same  to  the  Governor  of  the  State,  and  he 
may  order  such  inmate  to  the  State's  Prison  or  to  the  jail  or 
chain-gang  in  the  county  in  which  such  inmate  was  convicted, 
where  such  person  shall  serve  out  his  unexpired  term. 

The  Supreme  Court  of  North  Carolina  has  thus  defined  the  character  of 
such  institutions  as  the  Stonewall  Jackson  Training  School  and  the  Eastern 
Carolina  Training  School : 

The  purpose  in  view  is  not  punishment  for  offenses  done,  but 
reformation  and  training  of  the  child  to  habits  of  industry,  with 
a  view  to  his  future  usefulness  when  he  shall  have  been  re- 
claimed to  society  or  shall  have  attained  his  majority.  The  State 
as  parcn  patriae  has  succeeded  to  the  parents'  control  and  stands 
ia  loco  parentis  to  him.  The  restraint  imixfsed  upon  him  by  pub- 
lic authority  is  in  its  nature  and  purpose  the  same  which  under 
other  conditions  is  habitually  imposed  by  parents,  guardians  'Of 
the  person  and  others  exercising  supervision  and  control  over 
the  conduct  of  those  who  are  b,v  reason  of  infancy,  lunacy  or 
otherwise  incapable  of  properly  controlling  themselves.  In  re 
^Yatson,  157  N.  C.  340. 

The  theory  upon  which  the  Act  of  1923  as  well  as  the  Stonewall  Jackson 
Training  School  Act  is  founded  is  that  confiuement  in  these  institutions 
is  not  in  any  proper  sense  a  punishment  or  imprisonment.  It  is  in  the 
nature  of  a  parental  restraint.  It  is  a  mode  of  education  to  usefulness, 
compulsory,  but  not  for  that  reason  improper,  and  the  restraint  is  a  necessary 
incident  of  the  compulsory  education.  It  is  all  made  necessary  by  the  cor- 
rupting influences  which  surround  and  are  likely  to  control  the  boy,  and 
by  the  need  of  protection  for  society,  and  that  necessity  justifies  the  pro- 
ceedings. 

It  is  true  that  Section  9  of  tlie  Act  requires  certain  judicial  officers  named 
therein  to  sentence  to  the  school  all  persons  under  the  age  of  eighteen  years 
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convicted  in  any  court  in  tliis  State  of  any  violation  of  the  criminal  laws.  It 
proceeds  further  and  declares  that  the  judge  at  the  time  of  the  sentence  to 
the  institution  must  be  of  the  opinion  that  it  would  be  best  for  such  pei-son 
and  the  community  in  which  he  may  be  convicted  that  he  should  be  so  sen- 
tenced. This  standing  alone  would  make  the  sentence  wholly  penal  in  its 
nature. 

There  are  other  provisions  in  the  Act,  however,  which  show  that  Section 
•9  provides  merely  the  details  through  which  and  by  which  the  main  pur- 
pose and  intent  of  the  Act  should  be  accomplished.  Section  8  gives  the 
superintendent  of  the  school  authority  to  compel  obedience  from  all  the 
inmates  of  the  school  and  he  is  allowed  to  correct  and  punish  any  inmate 
to  the  same  extent  as  a  parent  might  under  the  law. 

Section  II  requires  the  establishment  at  the  school  of  instrumentalities 
through  which  the  boy  may  be  taught  agriculture,  horticulture,  and  such 
mechanical  pursuits  as  the  board  of  trustees  may  deem  expedient,  so  as  to 
keep  regularly  at  work  all  able-bodied  inmates. 

Section  12  requires  all  the  boys  in  the  school  to  be  instructed  in  such  rudi- 
mentary branches  of  useful  knowledge  as  may  be  suited  to  their  various 
ages  and  capacities  and  it  winds  up  with  this  declaration :  "All  the  inmates 
shall,  if  possible,  lie  taught  the  precepts  of  the  Holy  Bihlc,  (jood  moral  con- 
duct, hoio  to  work  and  to  &e  industrious." 

In  all  the  sections  of  the  act  the  institution  is  designated  as  "a  school  for 
boys."  or.  using  its  more  extensive  title,  "industrial  training  school  for  boys." 
It  is,  therefore,  clear  that  this  institution  in  its  organization  and  in  its 
general  purposes  is  similar  to  the  Stonewall  Jackson  Training  School.  The 
Supreme  Court  has  declared  the  latter  to  be  not  a  penal  institution,  but 
what  it  claims  to  be,  a  training  school ;  that  boys  sentenced  to  it  are  not 
criminals  within  the  meaning  of  the  law,  but  are  sent  to  this  school  for  re- 
straint and  for  training  in  all  good  things  during  the  period  of  their  deten- 
tion.    I7i  re  Watson,  supra. 

This  definition  unquestionably  applies  to  the  Eastern  Carolina  Ti'aining 
School.  It  is  not  a  penal  institution.  The  commitments  are  not  punish- 
ments within  the  strict  meaning  of  the  word.  On  the  contrary,  boys  sent 
there  are  sent  there  for  restraint  and  trainmg  that  they  may  become  useful 
citizens  of  the  State,  that  their  tendencies  to  evil  thus  manifested  at  an 
early  period  of  their  life  may  be  restrained,  corrected  and  converted,  if  pos- 
sible, into  tendencies  to  good. 

This  being  true,  Section  14  gives  the  Board  of  Trustees  power  which,  under 
the  Constitution  of  North  Carolina,  cannot  be  conferred  upon  any  other  body 
than  a  court  duly  constituted.  It  gives  them  authority  to  determine  a  ques- 
tion which  may  result  in  the  transfer  of  the  boy  from  a  reformatory  insti- 
tution to  a  penal  one  without  any  judicial  inquiry  within  the  meaning  of  the 
Constitution  as  to  his  guilt  or  innocence. 

In  the  second  place,  it  attempts  to  confer  upon  the  chief  executive  of  the 
State,  after  such  unconstitutional  finding  by  the  Board  of  Trustees,  the 
arbitrary  power  to  order  such  inmate  to  the  State's  Prison  or  to  the  jail  or 
chain-gang  in  the  county  in  which  such  inmate  was  convicted.  This  at 
best  was  a  delegation  of  judicial  power  to  the  Governor  when  the  State 
Constitution  expressly  declares  in  Article  1,  Section  8,  that  the  "legislative, 
executive  and  supreme  judicial  powers  of  the  government  ought  to  be  forever 
separate  and  distinct  from  each  other." 
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In  practical  effect,  then,  the  boy  goes  to  Eastern  Carolina  Training  School 
as  a  ward  of  the  State  and  is  made  by  the  arbitrary  action  of  the  Board  of 
Trustees  and  the  Governor  a  convict  without  any  judicial  proceedings  de- 
termining that  fact  if  Section  14  of  the  act  should  be  sustained.  We  are 
very  cleai'ly  of  the  opinion  that  Section  14  is  void  as  unconstitutional  and 
consequently,  advise  that  neither  the  Board  of  Trustees  nor  the  Governor 
act  upon  such  section. 


County  Coxvict — Parole — Revocation 

January  14,  1927. 

In  reply  to  yours  of  January  13.  You  state  that  a  prisoner  was  paroled 
from  the  chain-gang  of  Stanley  County,  conditional,  on  April  14,  1925.  On 
January  5,  1927,  the  parole  was  revoked  for  breach  of  condition  on  the  part 
of  the  prisoner  paroled  and  the  Governor  directed  that  he  should  be  re- 
tvirned  to  the  county  road  for  completion  of  his  sentence. 

Between  the  time  of  his  parole  and  the  revocation,  the  chain-gang  of 
Stanly  County  was  abolished.  In  that  county  under  the  present  regulation 
prisoners  sentenced  in  Stanly  County  are  hired  out  to  Rowan  County  and 
other  counties.  This  is  provided  for  in  the  order  of  the  court.  We  suppose 
from  this  that  the  county  is  now  acting  under  section  1.356  of  the  Consol- 
idated Statutes.  If  this  assumption  is  correct,  the  convict  whose  parole  has 
been  revoked  cannot  be  sent  to  Rowan  County  without  an  order  of  the  court 
which  imposed  the  sentence  upon  him.  If  this  is  true,  then,  the  particular 
prisoner  mxist  serve  the  remainder  of  his  time  in  the  county  jail  of  Stanly 
County. 

If,  however,  Stanly  County  has  an  arrangement  by  which  the  Superior 
Court  sentences  convicts  to  be  assigned  to  work  on  the  roads  of  Rowan 
County  under  section  1359,  then  we  think  under  that  arrangement  the  par- 
ticular convict  whose  parole  has  been  revoked  could  be  carried  to  Rowan 
County  under  the  original  order  of  the  Court  as  a  Stanly  County  convict 
who  is  to  be  worked  upon  the  Rowan  County  roads  under  such  contract. 
The  particular  convict  was  evidently  sentenced  originally  under  section  ISSQ^- 


Insane  Veteran — Transfer 

February  17,  1927. 

You  ask  an  interpretation  of  Chapter  51  of  the  Public  Laws  of  North 
Carolina.  1925.  in  regard  to  the  transfer  of  an  ex-service  man.  now  confined 
in  the  ci'iminal  insane  department  of  the  State  Hospital  at  Raleigh,  to  the 
Veterans  Bureau  of  the  United  States,  or  other  proper  department  or  bureau 
of  that  Government. 

The  act  is  mandatory  in  its  provisions  and  requires  the  directors  and 
superintendents  of  the  State  Hospital  at  Raleigh  and  the  State  Hospital  at 
Goldsboro  to  transfer  and  deliver  to  the  United  States  Veterans  Bureau, 
etc.,  all  insane  inmates  or  prisoners,  being  soldiers  or  sailors  who  have 
served  at  any  time  in  any  branch  of  the  military  or  naval  forces  of  the 
United  States,  who  are  now  in  or  may  hereafter  be  committed  to  said  hos- 
pitals.    The  act  itself  contains  no  exception,  but  the  criminal  insane  of  all 
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classes  are  to  be  so  transferred.  The  object  of  the  transfer  is  for  treatment 
under  the  laws  and  regulations  of  the  United  States  with  respect  to  all 
insane  persons  who  have  served  in  the  military  or  naval  forces  of  the 
United  States. 


Fugitive — Arrest — C.  S.  Section  4550 

April  16.  1927. 

I  have  examined  the  papers  sent  me  in  the  matter  of  W.  T.  McGill.  McGill 
WHS  charged  with  unla\vfully  and  feloniously  removing  a  car,  on  which  there 
was  in  practical  effect  a  mortgage,  from  the  State  of  Tennessee  to  North 
Carolina.  The  affidavit  making  the  charge  and  the  warrant  in  pursuance  of 
the  affidavit  were  both  executed  in  the  State  of  Tennessee.  The  J.  P.  who 
issued  the  warrant  simply  signs  his  name  to  that  pai)er. 

This  is  probably  evidence  that  will  justify  action  under  section  4550  of  the 
Consolidated  Statutes  if  the  crime  charged  is  a  felony  in  Tennessee.  Of  course, 
these  papers  constituted  no  authority  at  all  to  the  sheriff  of  Haywood  County 
to  arrest  the  man.  Procedure  under  section  4550  must  be  pursued  to  con- 
stitute such  authority  in  the  absence  of  a  demand  for  extradition,  and  that 
procedure  could  only  be  adopted  if  the  offense  is  a  felony,  punishable  by 
imprisonment  in  the  State's  Prison,  in  Tennessee. 


Mecklenburg  Industrial  Home — Parole 

October  24.  1927. 

The  letter  of  Mrs.  Gertrude  M.  Clark  to  you  states  that  she  has  two  girls 
in  the  Mecklenburg  Industrial  Home,  (me  sentenced  by  the  Superior  Court 
of  Mecklenburg  County  for  three  years,  after  a  conviction  of  F.  and  A. ;  the 
other  for  eighteen  months  for  driving  a  car  while  drunk.  She  wishes  to 
know  how  these  girls  can  be  paroled  befoi*e  the  end  of  the  terms  for  which 
they  were  sentenced. 

Section  7359,  Vol.  II,  Consolidated  Statutes,  allows  a  conditional  parole 
in  this  and  similar  instances  by  the  Board  of  Directors  of  the  Insitutiou,  with 
the  approval  and  concurrence  of  the  Governor  of  the  State,  first  had  and 
obtained. 

The  wa.v  the  Statute  is  drawn  seems  to  indicate  that  after  such  conditional 
parole  is  granted,  if  the  conditions  thereof  are  broken,  the  Board  of  Directors 
may  cause  the  person  to  be  re-arrested  luider  the  conditions  stated  in  said 
section. 

The  proper  procedure,  we  think,  would  be  for  the  Board  of  Directors  to 
recommend  the  conditional  parole  of  a  particular  prisoner  to  the  Governor. 
If  the  Governor  adopts  that  recommendation  this  would  be  all  that  would  be 
necessary  for  the  parole  of  the  prisoner. 


County  Convict — Temporary  Absence 

January    9,    192S. 

As  you  know.  Consolidated  Statutes  1301  places  all  convicts  sentenced  to 
hard  labor  upon  the  public  roads  under  the  control  of  the  county  authorities 
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and  the  county  authorities  liave  jKiwer  to  enact  all  rules  and  regulations 
needful  for  the  successful  working  of  convicts  upon  the  public  roads.  In  the 
general  law,  there  is  no  authority  for  the  county  commissioners  to  permit 
convicts  working  upon  the  roads  to  go  temporarily  to  attend  a  funeral  of  a 
relative  or  to  visit  a  sick  member  of  his  family',  unless  that  authority  should 
be  deduced  from  the  above  section,  1361.  As  a  matter  of  interpretation,  we 
think  this  section  13G1  does  not  allow  these  temporary  absences  of  prisoners. 

It  may  be.  however,  that  the  Board  of  County  Commissioners  could  control 
such  matters  by  a  rule  or  regulation  which  would  be  applicable  to  prisoners 
of  Class  A  as  described  in  Chapter  17S.  Public  Laws  1927,  but  this  is  doubtful. 

As  we  are  asked  for  an  opinion  upon  the  subject,  we  think  that  the  Board 
of  County  Commissioners  of  a  particular  county  has  no  authority  to  permit 
these  temporary  absences  even  under  guai'd  without  incurring  the  risk  of  a 
technical  escape  unless  such  authority  is  conferred  upon  the  board  by  some 
special  act  of  the  Legislature. 


Jx'nGMENTS — Conditional 

March  17,  1928. 

You  state  in  your  letter  of  March  l.lth  that  the  trustees  of  the  East  Caro- 
lina Training  School  have  suggested  what  tliey  call  a  suspended  sentence, 
reading  as  follows : 

That  the  prisoner  be  confined  in  the  County  Jail  for  a  term  of 
two  years,  with  the  power  of  the  county  commis.sioners  to  work 
on  the  county  roads,  suspended,  however,  upon  the  condition  that 
the  prisoner  enter  the  East  Carolina  Training  School  and  obey 
the  rules  of  such  school.  Upon  violation  of  this  condition  the 
prisoner  be  committed  as  herein  before  provided  in  the  judgment 
of   the   Court. 

It  is  an  established  principle  in  North  Carolina  that  the  judges  have  no> 
authority  to  enter  a  judgment  which  is  essentially  an  alternative  or  con- 
ditional judgment.  The  above  suggested  sentence  is  unquestionably  an 
allernative  and  conditional  judgment.  It  would  be.  therefore,  wholly  void. 
If  the  act  creating  the  East  Carolina  Training  School  contained  a  provision 
that  a  boy  within  the  ages  fixed  by  the  statute,  that  is  all  under  eighteen 
years  of  age.  such  as  that  pro  riding  for  inebriates  to  commit  themselves  to 
the  State  Hospital  for  cure,  then  the  above  sentence  could  be  amended  so  as 
to  not  suspend  the  judgment  but  suspend  the  execution,  that  is  leave  a 
judgment  absolute  for  a  term  of  two  years  upon  the  road  and  order  that 
capias  should  not  issue  thereupon  if  the  boy  within  thirty  days  should  enter 
the  East  Carolina  Training  School  and  obey  the  rules  of  such  school.  If  he 
fails  to  conform  to  both  of  these  conditions,  then  capias  should  issue  at  the 
order  of  the  judge  of  the  Superior  Court  holding  a  term  of  court  for  the 
county  in  which  the  boy  was  convicted.  Unfortunately  this  machinery  would 
be  rather  cumbrous  for  a  capias  is  not  allowed  to  issue  from  a  court  under 
such  circumstances  without  a  judicial  determination  that  the  conditions  upon 
which  it  should  issue  have  arisen.  The  statute,  however,  relating  to  the 
East  Carolina  Training  School.  3rd  C.  S.  7362  (i)  requires  a  commitment  to 
that  institution  by  the  judges  described  in  that  section  before  the  boy  can  be 
received.     Section  7362  (n)  is  as  follows: 
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If  it  shall  appear  to  the  board  of  trustees  that  any  inmate  of 
the  scliool  is  or  becomes  ungovernable  and  is  exerting  an  un- 
wholesome influence  over  any  other  inmate,  it  shall  be  their  duty 
to  certify  the  same  to  the  Governor  of  tlie  State,  and  he  may 
order  such  inmate  to  the  State  Prison  or  to  the  jail  or  chain-gang 
in  the  county  in  wliich  such  inmate  was  convicted,  where  such 
prisoner  shall  serve  out  his  imexpired  term. 

This  section,  we  think,  is  unconstitutional  as  written  and  we  think  it  can- 
mot  be  administered  in  such  way  as  to  render  it  constitutional.  Of  course, 
rthis  is  merely  an  opinion  of  this  oflice  as  the  Supreme  Court  has  not  passed 
upon  the  question  as  yet.  If  this  section  should  be  acted  upon  and  the  boy 
returned  under  the  mandate  of  the  Governor  to  serve  out  his  term  in  the 
State's  Prison  or  on  the  chain-gang,  then  after  the  boy  is  transferred,  its 
constitutionality  could  be  determined  by  writ  of  habeas  corpus  in  his  behalf 
and  at  the  hearing  he  would  probably  be  discharged  absolutely  or  returned 
to  the  East  Carolina  Training  School  to  complete  his  sentence  there. 

We  know  no  sound  reason  why  the  Governor  himself  in  the  exercise  of 
liis  constitutional  functions  could  not  in  all  cases  where  these  boys  are 
sentenced  either  to  the  State's  Prison  or  the  county  chain-gang,  issue  to  them 
,a  conditional  commutation  transferring  them  to  the  East  Carolina  Training 
School  for  the  remainder  of  their  term  on  condition  that  he  does  not  exert 
an  unwliolesome  influence  over  any  other  inmate  and  shall  obey  the  rules 
and  regulations  of  such  school.  If  the  Governor  determines  under  such  con- 
ditions, that  there  has  been  a  breach  of  these  conditions,  then  he  has  consti- 
tutional authority  to  revoke  the  commutation  and  direct  the  boy  to  be  re- 
turned to  the  State's  Prison  or  the  county  chain-gang,  as  the  case  may  be, 
to  serve  out  the  remainder  of  his  term. 


OPINIONS  TO  SALARY  AND  WAGE  COMMISSION 


State  Employees — National  Guaed 

In  your  letter  of  Juue  29  you  ask  my  opinion  as  to  whether  the  Salary  and 
Wage  Commission  may  allow  men  working  for  the  State  Highway  Commis- 
sion leave  of  absence  for  the  training  period  with  the  National  Guard  with 
pay  and  without  loss  of  time,  or  whether  these  men  must  use  their  two  weeks' 
vacation  period  for  that  purpose. 

Under  the  express  provisions  of  C.  S.  6869  I  am  of  the  opinion  that  such 
employees  may  be  allowed  to  attend  the  training  period  with  the  National 
Guard  without  loss  of  pay  and  without  using  the  time  allotted  to  them  for 
vacation. 


OPINIONS  TO  THE  SECRETARY  OF  STATE 


Incorpokation  Fees — Refund 

Xovembev  19,  1920. 
> 

You  state  that  on  September  20,  1U2(J,  Mr.  li.  U.  Everett,  of  Durhuui,  tiled 
a  certificate  of  incorporation  of  tlie  Fi-iencUy  Club,  IncoriKiratod,  Durham, 
N.  C.  and  gave  his  clieck  for  $45.00  covering  tax  and  fees.  The  certificate 
was  issued  and  copies  sent  to  him  to  be  recorded  with  tlie  clerk  of  the  court. 
You  received  a  letter  from  Mr.  p]verett  dated  November  13th  in  wliich  lie 
stated  that  the  parties  who  asked  him  to  secure  the  certificate  of  incorporation 
have  refused  to  pay  the  fee  or  the  charges.  Mr.  Everett  desires  that  the 
State  refund  the  money  paid  by  him  under  circumstances  of  this  kind. 

Under  the  Daily  Deposit  Act.  this  money  was  deposited  to  the  credit  of 
the  State  Treasurer  on  the  day  on  which  it  was  received.  There  is  no  wa.v 
by  wliich  it  can  be  paid  out  of  the  State  Treasury  under  such  circumstances. 
In  other  words,  there  is  no  statute  which  deals  with  such  a  situation.  Per- 
haps Mr.  Everett  can  secure  a  special  act  from  the  Legislature  authorizing 
you  to  refund  it. 


Fair  Association — Organization  Tax 

I)eceml)er  10,   1920. 

In  reply  to  yours  of  December  7th.  The  Western  Wake  Community  Fair 
was  incorporated  October  22.  1920,  and  is  a  non-profit,  non-stock  association. 
Upon  the  certificate  the  Secretary  of  State  levied  the  minimum  organization 
tax  of  .$40.  You  inquire  whether  or  not  in  the  opinion  of  this  office  this  levy 
was  illegal.  We  think  not.  The  association  does  not  come  within  the  defini- 
ttion  of  eitlier  a  benevolent,  i-eligious,  educational,  or  charitable  corporation. 


Salary  and  Wage  Commission — E;\iployees — Bo.uiu  of  Advisers 

December  22,  1920. 

Stated  broadly,  the  question  propounded  by  you  to  this  office  for  an  opin- 
ion is :  Do  the  employees  of  the  Board  of  Advisors  under  the  World  War 
Veterans  Loan  Act  come  within  the  Salary  and  Wage  Commission  Act  of 
1925? 

The  Salary  and  Wage  Commission  Act  was  ratified  March  4,  1925.  The 
World  War  Veterans  Loan  Act  was  ratified  March  0,  1925.  The  functions  of 
the  Salary  and  Wage  Commission  are  largely  imi^ersonal  in  that  their  duty 
is  to  investigate  carefully  the  cost  and  value  of  wages  and  services  rendered 
the  State  by  all  subordinates  of  the  executive  and  administrative  depart- 
ments and  all  other  agencies  of  the  State,  and  they  shall  classify  the  same 
and  fix  the  salaries  and  wages  of  each  class  or  division.  This  Commission 
has  performed  the  duties  imposed  upon  it  by  the  statute  particularly  in 
this  regard. 
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The  World  War  Votei-ans  Loan  Ai-t  in  sootiou  8  authorizes  the  Commis- 
sioner provided  for  nuder  that  act.  witli  tlie  approval  of  the  Board  of  Ad- 
visors, to  appoint  such  assistants  as  may  he  necessary  to  aid  in  the  ad- 
ministration of  the  act  and  to  appoint  competent  appraisers  to  pass  uiwu 
the  security  offered  for  loans  thereunder.  It  is  further  declared  that  the 
Board  of  Advisors  shall  lix  the  compensation  to  be  paid  to  the  assistants 
and  appraisers.  The  salary  of  the  Commissioner  is  fixed  iii  the  act  itself. 
The  only  employees  of  this  agency,  then,  are  those  necessary  employees  in 
the  conduct  of  the  othce  of  the  Commissioner  in  the  City  of  Kaleish. 

The  pay  for  appraisers  and  of  abstract  attorneys  who  examine  the  title 
of  the  applicant  is  to  be  paid  by  the  applicant  himself.  Consequently,  the 
appraisers  and  abstract  attorneys  are  not  such  employees  as  come  within 
the  Salary  and  Wage  Commission's  authority. 

This  recital  show's  on  its  face  some  conflii't  in  the  two  acts  in  relation  to 
the  fixing  of  wages  of  employees  of  the  Board  of  Advisors  in  the  head- 
quarters of  the  Commissioner.  In  this  particular,  however,  the  two  acts 
enacted  by  the  same  General  Assembly  are  i}i  pari  materia  and  so  must  be 
construed  together  if  possible  in  such  way  as  to  impair  the  efficiency  of 
neither  act.  We  think  this  is  done  by  permitting  the  Board  of  Advisors 
to  fix  the  compensation  of  employees  abo\'e  descriltetl  within  the  classifica- 
tion as  determined  by  the  Salary  and  Wage  Commission.  For  instance,  the 
Salary  and  Wage  Commission  fixes  a  minimum  and  maximum  compensation 
for  employees  classed  as  stenographers.  We  think  the  authority  of  the 
Board  of  Advisors,  then,  is  limited  to  fixing  the  compensation  of  the  stenog- 
rapher in  the  Commissioner's  office  within  the  limits  as  thus  fixed  by  the 
classification  of  the  Salary  and  Wage  Commission.  This,  however,  is  merely 
an  illustration  which  we  think  shows  the  restriction  of  the  general  authority 
of  the  Board  of  Advisors  to  fix  the  compensation  for  all  employees  of  the 
Commissioner  and  the  Board  of  Advisors  who  are  paid  from  funds  iippro- 
priated  by  the  General  Assembly  for  that  purpose  in  the  World  War  Vet- 
erans  Loan   Act'. 


Banks — 1  )issolutjox 


January  12.  1927 


In  your  letter  of  January  12.  you  request  advice  from  this  office  as  to 
your   duties   with   reference   to   the   liquidation   and   dissohition   of  a   bank. 

Sections  2.  o.  4  and  5  of  Chapter  4,  Public  Laws  of  1921.  prescribe  the 
machinery  through  and  by  which  a  commercial  bank  is  incorporated.  The 
functions  of  the  Secretary  of  State  in  the  incorporation  of  a  I)ank  are  set 
out  in  these  sections.  When  all  the  provisions  of  those  sections  are  com- 
plied with,  tlie  certificate  of  incorporation  is  to  be  recorded  in  your  office 
in  a  book  to  be  kept  for  that  purpose  and  known  as  "the  corporation  book." 

Section  15  of  the  act  allows  the  voluntary  liquidation  of  a  bank  so  incor- 
porated. It  seems  that  the  Bank  of  Franklinville.  Randolph  County,  lias 
adopted  the  machinery  for  voluntary  liquidation  provided  in  section  1~\  and 
that  the  Corporation  Commission  under  such  section  has  issued  a  permit 
to  it  under  date  of  January  G.  1927.  So  far,  then,  as  the  voluntary  liquida- 
tion of  tliis  bank  is  concerned,  the  law  has  been  complied  with.  Section 
87  of  Chapter  4  of  the  Public  Laws  of  1921   (the  banking  act)   is  as  follows: 
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All  provisions  of  the  law  relating  to  private  corporations  and 
particularly  those  enumerated  in  the  chapter  entitled  "corpor- 
ations," not  inconsistent  with  this  act  or  with  the  hnsiness  of 
banking  shall  be  applicable  to  banks. 

Section  15  above  referred  to,  commences  in  this  way :  ■ 

A  bank  may  go  into  voluntary  liquidation  and  be  closed  and 
may  surrender  its  charter  and  franchise  as  a  corporation  of  this 
State  by,  etc. 

This  on  its  face  seems  to  contemplate  that  when  the  process  of  voluntary 
liquidation  is  complete,  that  fact  in  itself  would  amount  to  a  surrender  of 
the  charter  of  the  bank. 

This  provision,  however,  must  be  interpreted  both  with  the  sections  pro- 
viding for  the  organization  of  the  bank,  which  sections  require  the  record 
of  the  organization  to  be  kept  in  the  oflice  of  the  Secretary  of  State,  and  with 
section  S7  quoted  above.  In  doing  this,  we  think  that  a  bank  though  in  the 
process  of  liquidation  with  the  permission  of  the  Corporation  Commission, 
may  dissolve  the  corporation  itself  under  proceedings  set  out  in  the  chapter 
on  corporations,  section  1182,  if  it  desires  to  do  so.  Such  dissolution  would 
when  allowed  by  the  Secretary  of  State  complete  the  record  in  his  office 
and  show  that  the  bank  itself  had  been  legally  dissolved  and,  consequently, 
had  ceased  to  be  a  corporation. 

We  advise,  therefore,  that  you  permit  this  bank  to  dissolve  as  any  other 
corporation  could  under  the  circumstances,  it  having  complied  with  the 
law  as  contained  in  section  1182. 


State  Lands — Act  of  1927 

March  12.  1927. 

In  your  letter  of  March  lOtli,  you  require  of  this  office  a  construction  of 
an  act  to  secure  and  protect  vacant  and  unappropriated  lands  now  belonging 
to  the  State  of  North  Carolina  and  the  State  Board  of  Education,  recently 
enacted  by  the  General  Assembly  of  1927  and  which  became  effective  on 
March  7,  1927.     In   doing  so,  we  will  answer  your  questions  seriatim. 

1.  Could  section  3  be  applied  to  entries  for  which  the  money  had  been 
paid  over  to  the  Treasurer  on  the  date  of  ratification,  but  the  grant  not 
signed  by  the  Governor  on  such  date? 

Answer.  No.  We  think  at  that  time  the  right  to  a  grant  had  become 
vested. 

2.  Should  the  section  be  applied  to  entries  filed  in  this  office  with  a  check 
to  cover  the  cost  of  the  grant  at  $1.50  per  acre  prior  to  the  date  of  ratifica- 
tion of  the  act,  but  for  which  the  money  had  not  been  paid  over  to  the 
Treasurer  on  the  date  of  ratification? 

Answer.    No,  for  the  same  reason  as  that  in  answer  to  question  1. 

3.  A  person  by  making  an  entry  secures  a  certain  interest  in  the  land 
entered.  Is  this  a  vested  right  which  can  not  be  modified?  If  so,  should 
the  section  be  construed  to  apply  only  to  entries  made  subsequent  to  the 
date  of  ratification? 

Answer.  We  do  not  interpret  the  making  of  an  entry  as  a  vested  rights 
The  Supreme  Court  in  Hall  v.  HolUfieM,  76  N.  C.  476.  thus  defines  the  effect 
of  an  entry : 
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I  The  public  lands  of  the  State  are  open  to  entry  by  any  of  its 

i  citizens,   and   the  first  declaration   of  intention  is  made   on  the 

books  of  the  entry-taker  in  the  county  where  the  land  lies,  and 
i  thns   gives   priority,    called    a   pre-emption   right.     No   estate   or 

interest  in  the  land  is  thereby  acquired.  No  consideration  is 
paid  and  none  of  the  requisites  for  that  purpose  are  performed, 
but  simply  the  right  to  be  preferred  when  the  money  is  paid  and 
the  other  formalities  required  by  the  statute  are  complied  with. 

Other  cases  call  this  an  inchoate  equity,  or  the  bare  right  to  call  for  a 
grant  from  the  State.  See  also  Brcni  r.  HoucJc.  101  N.  C,  627 ;  Ncirlon  v. 
Broini.  134  N.  C.  439. 

This  being  the  nature  of  equity  acquired  by  an  enterer,  we  think  the 
General  Assembly  could  step  in  after  the  entry,  but  before  the  payment  of 
money  over  and  the  obtaining  of  the  grant,  and  increase  the  amount  of 
money  necessary  to  be  paid  for  the  grant. 

4.  Section  7558,  C.  S..  provides  that  "all  entries  of  land  shall,  in  ev^ery 
event,  be  paid  for  within  one  year  from  the  date  of  entry."  The  applicant 
could,  and  frequently  did.  wait  until. a  few  days  before  the  expiration  of  the 
time  limit  to  file  his  entry  and  survey  and  pay  the  required  amount.  This 
office  has  no  notice  of  the  entry  before  such  tiling.  In  the  event  of  an  entry 
and  survey  being  filed  so  near  to  the  date  of  expiration  of  the  entry  that 
no  investigation  can  be  made  within  a  year  from  the  date  of  entry,  would 
the  enterer  lose  his  right  to  the  grant? 

Answer.  The  new  act  itself  requires  the  State  Department  of  Conserva- 
tion and  Development  to  investigate  and  locate  all  vacant  and  unappro- 
priated lands.  Your  department,  under  conditions  set  out  in  question  4 
above  could  resort  to  the  Department  of  Conservation  and  Development  for 
information  in  regard  to  a  particular  tract  of  land.  If,  therefore,  this  in- 
formation could  not  be  obtained  within  the  one  year  period  of  section  7558, 
then  we  think  that  that  section  would  be  modified  to  the  extent  of  the  period 
of  time  necessary  to  obtain  this  information.  This  ruling,  however,  is  subject 
to  the  answers  to  questions.  1  and  2. 


Salary  and  "Wage  Commission — Selection  of  Employees 

June  15,  1927. 

I  am  in  receipt  of  your  letter  of  June  11  in  which  you  call  my  attention 
to  your  letter  of  May  13.  I  take  it  that  your  inquiry  grew  out  of  a  memor- 
andum from  the  Salary  and  Wage  Commission  of  April  S,  in  which  the 
Commission  undertook  to  make  rules  with  respect  to  the  selection  of  em- 
ployees by  the  heads  of  departments. 

Some  weeks  ago,  I  discussed  this  memorandum  with  Mr.  Edwin  B.  Bridges, 
Executive  Secretary  of  the  Salary  and  Wage  Commission.  I  called  his 
attention  to  my  letter  to  the  Commission  of  February  18,  1926,  found  on 
page  311  of  the  biennial  report  of  this  Department  for  1924-26.  I  told  hin. 
of  your  request  for  an  opinion  and  of  other  informal  discussions  of  th« 
memorandum  among  heads  of  the  departments. 

I  informed  Mr.  Bridges  that  the  Salary  and  Wage  Commission  had  no 
au*-\iority  in  tlie  selection  of  employees  and,  therefore,  it  could  not  make 
a  ule  prohibiting  the  employment  of  members  of  the  families  of  State 
officials  or  as  to  tlie  age  at  which  persons  may  be  employed  in  the  depart- 
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monts.  The  selection  of  employees  is  a  matter  for  the  heads  of  the  de- 
partments. You  will,  no  doubt,  lia^e  observed  that  the  Commission  has 
revoked  its  memorandum  of  April  S  on  this  subject  insofar  as  that  memoran- 
dum attempts  to  make  a  rule. 

I  think  that  all  of  your  in(iuiries  in  your  letter  of  May  IM  are  answered 
by  my  letter  of  February  IS.  1!)2().  to  the  Commission.  I  ((uote  therefrom 
as  follows  : 

(1)  I  am  of  opinion  that  the  Commission  is  to  determine 
whether  a  position  to  be  tiled  by  an  employee  warrants  the  pay 
allotted  thereto.  Therefore,  in  the  illustration  supposed  in  your 
letter,  the  increase  of  pay  should  not  be  allowed  luitil  approved 
by  the  Commission.  In  saying  that.  I  wish  to  make  it  clear 
that  the  Commission  has  nothing  to  do  with  the  selection  of  the 
employee.  The  selection  of  all  employees  still  remains  with  the 
heads  of  the  departments,  but  an  increase  in  pay  or  the  com- 
pensation to  be  allowed  to  a  new  position  must  be  approved  by 
the  Commission. 


Salary  and  ^YAGE  CoMiiissiox — Selection  of  Employee.s 

June   15.   1927. 

In  the  first  paragraph  of  your  letter  of  June  11  you  refer  to  certain 
duties  to  be  performed  by  the  Salary  and  Wage  Commission.  The  context 
of  this  letter  indicates  that  you  meant  in  that  paragraph  to  refer  to  the 
Board  of  Public  Buildings  and  Grounds. 

I  think  that  your  inqixiry  in  this  letter  of  June  11  is  also  answered  by  my 
letter  of  February  IS.  1920.  to  the  Salary  and  Wage  Commission.  That 
Commission  has  nothing  to  do  with  the  selection  of  employees.  Such  selec- 
tion is  for  the  head  of  the  department  or  the  responsible  heads  of  the  board, 
commission  or  other  agency  charged  with  authority.  I  am  fixed  in  my 
opinion  that  the  line  of  demarcation  between  the  duties  of  the  Salary  and 
Wage  Commission  and  departmental  heads  and  agencies  is  as  set  out  in 
that  letter.  It  follows  as  a  necessary  c(nise(pTence  that  the  Salary  and 
Wage  Commission  has  no  power  to  select  an  employee  for  the  Board  of 
Public  Buildings  and  Grounds. 


CoRPOKATiON — Cancellation  of  Charter 

June  23,  1927. 

The  General  Assembly  of  1927  in  section  403  of  the  Revenue  Act,  changed 
the  period  within  which  the  corporation  whose  charter  had  been  cancelled 
could  reinstate  its  corporate  rights  from  two  to  five  years.  Section  403 
very  clearly  applies  to  a  corporation  whose  charter  had  been  cancelled  pre- 
vious to  the  enactment,  provided,  of  course,  such  cancellation  had  been 
within  five  years  previous  to  the  application  for  reinstatement.  The  cog- 
nate section  of  the  Revenue  Act  of  1925  caiTied  with  it  a  penalty  for  delay 
of  fifty  dollars  when  application  had  been  made  for  reinstatement.  Under 
the  general  provisions  of  the  Revenue  Act  of  1925,  It  was  held  that  the 
Commissioner  of  Revenue  had  authority  to  waive  this  penalty,  if  In  his 
discretion  he  deemed  it  advisable.  Section  403  changes  the  law  In  this 
regard  also.     The  Secretary  of  State  must  collect  the  penalty  in  full  unless 
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tho  Commissioner  of  lieveune  recommends  tliat  it  be  reduced.  If  the 
Commissioner  does  so  recommend,  tlie  Secretary  of  State  may,  if  lie  cliooses, 
re^^ardless  of  the  recommendation  of  the  Commissioner  of  Revenue,  remit 
as  much  as  SO  per  cent  of  the  fifty  dollars.  Under  no  circumstances  can  he 
remit  more  than  this.  So,  in  all  cases  he  must  collect  20  per  cent  of  the 
penalty,  which  would  be,  of  course,  .^10.00,  and  may,  if  he  chooses,  collect 
$50.00  in  full,  regardless  of  the  recommendation. 

We  think  that  the  Legislature  having  thus  dealt  specially  with  this  par- 
ticular subject  in  section  40.3.  the  general  authority  given  the  Commissioner 
of  Revenue  in  section  408  to  waive  or  reduce  any  penalty  is  not  applicable 
to  the  penalty  provided  in  section  403,  except  as  hereinbefore  stated. 


Statt-:   Lands — Act  of   1027 

.Tuly    1.    1027. 

In  your  letter  of  June  30,  you  call  my  attention  to  Chapter  83,  Public  Laws 
of  1927.  making  it  your  duty  to  determine  the  value  of  the  land  and  fix  the 
price  therefor  before  issuing  a  State  grant.  You  state  that  it  would  be 
advantageous  and  economical  to  use  the  appraisers  under  the  veterans 
loan  fund  act  for  assistance  in  arriving  at  these  values.  You  ask  my  opinion 
as  to  whether  this  may  be  done.  I  advise  that  you  may  use  these  appraisers 
for  that  purpose. 


CoupoKATiONS — Change    of    Principal    Office 

Raleigh,  N.   C,   July  .■).  1027. 
The  W.  R.  Bonsai  Company  proposes  to  change  the  location  of  the  prin- 
cipal office  of  the   company  from  the  city  of   Hamlet  in  Richmond   County 
to  Anson  County.     They  have  sent  you  a  certificate  of  the  proposed  change 
in  the  following  form  : 

The  principal  otlice  of  this  corporation  shall  be  changed  from 
the  city  of  Hamlet,  in  Richmond  County,  State  of  North  Caro- 
lina, to  Lilcsville  Toirnislup.  Anson  County,  North  Carolina." 

The  attorneys  for  the  Bonsai  Company  insist  that  this  is  an  adequate 
designation  of  the  location  of  the  principal  office  of  the  Bonsai  Company 
when  the  change  is  made.  We  think  not.  One  of  the  requirements  of  the 
statute  in  the  original  certificate  of  incorporation  of  the  company  is  the 
location  of  the  principal  office  in  the  State — sub-section  2  of  C.  S.  section 
1114.  Section  1133  permits  the  change  of  the  location  of  the  principal  otfice 
of  a  corporation  in  the  State.  The  term  "location"  in  both  of  these  sections 
is  synonymous  with  the  term  "place.'"  Webster  defines  "Locate."  as :  "To 
place :  to  set  in  a  particular  site  or  position ;  to  designate  the  place  of." 
The  Century  Dictionary  defines  it  as :  "To  fix  in  a  place ;  to  establish  in  a 
particular  spot  or  position  :  to  fix  the  place  of." 

Now,  a  township  under  existing  laws  in  North  Carolina  is  a  designation 
of  a  particular  territory  which  may  be  larger  or  smaller  as  conditions 
may  be  in  the  particular  county.  To  say,  therefore,  that  a  particular  place 
of  business  shall  be  in  a  particular  township  is  not  locating  the  business 
in  such  way  as  to  give  it  a  fixed  and  definite  place  of  business.     This  the 
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.statute  I'tMinii'i's.  Iiideed.  the  terms  used  in  the  statute  are  such  that  if  we 
had  in  the  State  of  North  Carolina  a  eity  as  hirj^e  as  New  York,  the  prui- 
cipal  place  of  business  of  a  corporation  located  in  that  eity  must  be  indicated 
more  definitely  than  to  state  that  it  was  in  such  city.  It  may  be  that  our 
court,  applying  this  principle  even  to  towns  as  large  as  some  of  the  principal 
towns  in  the  State  running  from  Raleigh  to  Winston-Salem,  would  require 
a  more  definite  location  than  a  designation  of  the  particular  city  or  town 
as  the  location  of  the  principal  otfice  of  a  corporation. 

It  may  be,  however,  that  if  the  Bonsai  Company  had  stated  in  its  certi- 
ficate the  postotfice  of  the  new  location,  that  would  have  been  suflScieut  as 
identifying-  its  principal  place  of  business.  We  can  put  this  one  side 
because  they  seem  to  refuse  to  do  this.  If,  however,  they  should  adopt  your 
previous  suggestion  and  incorporate  in  tlieir  certificate  the  postotfice  of  the 
new  location,  it  would  be  well  to  permit  its  filing. 

There  are  three  reasons  why  the  location  of  the  principal  office  of  a 
corporation  is  required  to  be  stated  upon  the  records  kept  by  you:  (1)  In 
order  to  locate  the  place  at  which  actions  should  be  brought  against  the 
corporation.  In  other  words,  to  fix  the  veniie  of  the  particular  trial.  (2) 
For  purposes  relating  to  taxation  of  the  corporation  itself.  As  to  this,  it 
is  exceedingly  doubtfnl  whether  a  mere  paper  location  of  the  corporation 
would  overrule,  when  taxation  is  involved,  the  actual  facts  of  the  case. 
(3)  For  all  communications  necessary  under  the  laws  of  North  Carolina 
to  be  made  by  the  departments  of  the  State  Government  to  the  corporation 
itself.  Particularly  is  this  true  with  reference  to  the  office  of  the  Secretary 
of  State  and  to  that  of  the  Commissioner  of  Revenue.  The  whole  system 
of  State  taxation  of  coriwrations,  its  franchise  and  income  taxation  and 
the  corporation  excess,  is  built  upon  direct  communications  to  the  corpora- 
tion through  the  mails  by  the  I^epartment  of  Revenue. 

It  is  for  the  third  reason  that  we  think  it  is  essential,  that  the  postotfice 
address  of  this  new  principal  office,  it  not  being  located  in  a  city  or  town, 
should  be  stated  in  the  certificate  upon  which  they  ask  you  to  amend  its 
charter  in  such  way  as  to  show-  a  change  of  location  of  its  principal  office. 


Corporation — Xox-User 

August  12,   1927. 

The  certificate  of  incorporation  of  O'Brien  Knitting  Mills,  Incorporated, 
was  issued  from  your  office  in  May,  1920.  Up  to  the  present  time  there  has 
been  no  organization  under  this  certificate,  no  stock  issued  or  business  done. 
The  incoi'porators  desire  to  organize  under  this  forfeited  charter  now.  Con- 
solidated Statutes,  Section  1188,  declares  that  the  failui-e  of  incorporators 
to  organize  and  carry  into  effect  the  intent  of  the  charter  for  a  period  of 
two  years  works  a  forfeiture  of  the  charter.  The  remainder  of  the  section 
provides  the  machinery  by  which  the  forfeiture  is  enforced.  It  is  true  that 
it  has  been  lield  in  North  Carolina  that  this  failure  to  organize  within  the 
period  is  grounds  for  the  State  to  act  to  enforce  the  forfeiture  of  the 
charter,  but  the  existence  of  the  charter  itself  cannot  be  collaterally  attacked 
by  outsiders,  Boyd  v.  Redd,  120  N.  C,  335.  See  also  generally  Manning 
vs.  Railroad  Company,  188  N.  C,  648. 

As  we  interpret  the  situation  then,  the  corporation  is  now  liable  at  any 
time  to  an  action  by  tlie  Attorney  General  on  the  report  of  the  Secretary 
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of  State  to  forfeit  this  charter.  Indeed,  the  period  during  wliich  it  failed 
to  function  in  any  particular,  seven  years,  may  liave  in  tlie  natural  course 
of  things  materially  changed  by  death  or  otherwise  the  relation  of  the 
original  incorporators  to  the  corporation  itself.  We  would  advise  then 
as  the  safest  thing  to  do  under  the  circumstances,  that  the  gentlemen  pro- 
posing to  take  advantage  of  this  old  charter  re-incorporate,  instead  of  at- 
tempting to  exercise  doubtful  powers  under  the  old  charter. 


Grant — Cherokee  Land 

September  21,  1927. 

In  re  the  0.  G.  Anderson  Grant. 

It  seems  that  John  B.  Anderson  entered  a  claim  for  Cherokee  lands  in 
the  office  of  the  surveyor  of  Cherokee  County  on  the  10th  day  of  April,  1876. 
There  was  a  warrant  of  survey  No.  7662  and  a  proper  return  to  the  survey 
by  the  surveyor  and  that  immediately  John  B.  Anderson  entered  into  the 
possession  of  the  tract  of  land  containing  ninety-four  acres  more  or  less. 
Accompanying  these  papers  was  a  receipt  signed  by  Daniel  Green,  dated 
April  15.  1879,  in  full  of  the  four  payments  upon  said  tract.  When  this  was 
done,  under  the  law  as  it  existed  at  the  time,  John  B.  Anderson,  upon  ap- 
plication to  the  Secretary  of  State,  would  have  been  entitled  to  a  grant,  had 
nut  the  survey  shown  that  the  entry  did  not  comply  with  the  requirements 
of  the  statute,  Section  4,  Chapter  119.  Laws  of  1852.  That  Section  pro- 
hibited the  Governor,  in  absolute  terms,  from  signing  any  grant  on  entry 
and  surveys  unless  as  much  as  fifty  acres  shall  be  included  in  each  survey 
and  unless  such  survey  shall  be  a  square  rectangle  not  more  than  twice  as 
long  as  wide.  The  plot  attached  to  the  surveyors  return  shows  very  clearly 
that  this  survey  does  not  comply  with  this  statute,  the  land  not  being  a 
square  rectangle  and  being  more  than  twice  as  long  as  wide.  With  this 
prohibition  in  the  statute,  we  do  not  see  how  a  grant  can  be  made  by  the 
State  now  upon  this  survey.  If  it  had  not  been  for  this  prohibition  we  would 
be  quite  clearly  of  the  opinion  that  the  grant  could  be  issued,  notwithstanding 
the  great  lapse  of  time  from  the  entry.  Such  lapse  of  time  gives  rise  to  a 
presumption  that  the  enterer  had  abandoned  his  claim.  Kimseij  vs.  Miinday. 
112  N.  C,  816,  Frazier  vs.  Gibson,  140  N.  C.  272.  This  on  the  ground  that 
the  State's  relation  to  the  enterer  of  these  Cherokee  lands  was  that  of 
vendor  and  vendee.  Here  then  would  be  a  vendee  in  possession  of  a  tract 
of  land,  after  having  paid  the  purcha.se  price,  for  a  period  of  about  fifty 
yeai's  but  without  a  deed  from  the  vendor.  In  equity,  of  course,  the  enterer's 
title  is  just  as  good,  both  against  the  State  and  third  persons,  as  though  he 
had  obtained  the  grant  originally.    See  above  cases. 

No  doubt  you  know  that  since  November  1,  1883,  these  Cherokee  lands 
have  been  subject  to  entry  and  grant,  as  are  all  vacant  lands  in  the  State, 
Code  of  1883.  Section  2478. 

As.  therefore,  the  Governor  is  forbidden  to  sign  the  grant  by  the  statute 
above  quoted,  and  as  the  grant  is  not  valid  imless  signed  by  him.  we  advise 
that  you  notify  Mr.  Anderson  that  you  have  no  authority  to  Issue  the  grant 
for  the  reasons  above  stated. 


IIG  i;i^:nx.ial  rei-ort  of  tup:  attorney  general 

r..  Axi)  L.  Association — Dissolution 

October  IS.  lOliT. 

Ill,  the  Mutter  of  DisHolutlon  of  Jiiiildiiiy  and  Loan  A,ssociatio)ifi 

t?ection  5174  of  the  C'ousoliduted  Statutes  iiiukes  all  the  itrovisious  of  law 
relatiiiii:  to  private  corporations,  not  Inconsistent  with  snb-chapter  1  of  chap- 
ter 93  of  the  Consolidated  Statutes,  applicable  to  building  and  hian  associa- 
tions. The  special  statute  dealing  with  buildinif  and  loan  associations  makes 
no  provision  for  the  dissolution  of  tliose  bodies.  Cousecpiently,  we  resort  to 
<".  S.  section  1182,  which  provides  the  method  through  the  use  of  which 
ordinary  corporations  are  dissolved.  The  certificate  of  dissolution  will,  of 
course,  be  recorded  in  the  ottice  of  the  clerk  of  the  Superior  Court  of  the 
county  in  which  the  association  was  chartered. 


State  Lam).s — Act  of  1!»-!7 

October  21,  1927. 

You  seem  to  be  having  some  dithculty  in  administeriDg  the  recent  Act  of 
the  (loncral  Assembly,  Chapter  S3,  Public  Laws  1927. 

Section  3  of  the  Act  requires  the  Secretary  of  State,  when  an  entry  and 
survey  of  any  vacant  land  is  filed  in  the  office,  to  investigate  the  character 
of  the  land  and  determine  its  market  value  from  its  surroundings,  and  fix 
the  price  per  acre.  The  difficulty  seems  to  arise  from  the  fact  that  you  have 
found  it  nec-essary  in  determining  the  market  value  of  these  lands  to  ai^point 
a  local  appraiser  and  to  compensate  him  for  his  work. 

Of  course  if  the  enterer  desires  to  proceed  with  the  price  of  the  laud  thus 
fixed,  the  cost  of  this  appraisal,  if  a  reasonable  sum,  would  be  a  A'alid  charge 
against  the  proceeds  of  the  land  sale.  If.  however,  after  the  appraisal  the 
enterer  should  refuse  to  take  the  land  at  the  price  fixed,  you  have  then  the 
cost  of  the  appraisal  without  any  funds  from  which  the  person  making  the 
appraisal  could  be  paid.  The  statute  in  reality  seems  to  contemplate  that  the 
Secretary  of  State,  through  means  alreadj^  open  to  him.  was  to  affix  the 
value  of  the  land  without  any  cost  at  all,  as  l)y  correspondence,  etc.  It  there- 
fore makes  no  provision  for  the  payment  of  the  cost  of  the  appraisal. 

We  know  of  no  fund  which  would  be  availal)le  for  this  purpose  luider  such 
circumstances.  All  the  proceeds  of  tliese  lands  are  payable  directly  to  the 
Treasurer  before  any  grant  can  if^sue.  Consequently,  there  is  nothing  in  your 
office  from  which  the  cost  of  the  appraisal  of  an  abortive  sale  can  be  paid. 
You  will  probably  have  to  arrange  your  machinery  in  dealing  with  the 
appraisal  of  these  lands  in  such  way  as  to  avoid  cost  where  the  enterer 
refuses  to  take  the  land  at  the  price  fixed. 


Tkaoemakks — TiMiiER  Marks 

October  24.  1927. 

The  Statute  in  relation  to  timber  marks  is  Article  2  of  the  Chapter  on 
trade-marks.  Indeed,  C.  S.  3985  distinctly  calls  these  timber  marks  trade- 
marks. Consequently,  when  one  of  them  is  registere<l  in  your  office,  you  are 
entitled  to  charge  the  fees  provided  in  section  3973. 
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KAII.KOAD IXC'OUrOKATIOX 

Octdlicr  :n.  1027. 
Ill   re   Vdlhji   Hirer  Soiitlicrii   Jidilinii/   Co. 

The  ctTtiHcatr  si'Ut  to  your  offivv  to  iiicm'i>oi-;it(>  this  liailway  Coinpaiiy 
<lo(>s  not  i-oui]ily  with  (\  S.  .'5420.  in  that  the  anionnt  of  capital  authorized 
tlierein  is  Jj^lOO.OOO,  wliile  tlu'  li>n;4th  of  the  road  is  2.")  miles  and  the  section 
^iliove  referred  to  retiuires  not  U'ss  than  .'f.'i.OOIt  for  every  mile  of  railroad 
constructed  or  ])roi)osed  to  he  constructed.     This,  of  course,  would  he  .S12.').()(K). 

It  may  he  a  proper  interpri'tatiou  of  this  certitic-ate  tluit  tlu'  amount  of 
capital  stock  stated  in  the  c<'i-tiHcate  as  paid  in  complies  with  ('.  S.  .■'>d21  for 
the  cerliticate  is  acc(imp:inie<l  hy  tlie  usual  proven  acknowh'dunient  of  the 
corporators. 

All  these  supposed  effects,  however,  may  he  eliminated  hy  the  rulini;- 
of  Judge  Dick  in  llradlcy  v.  Railroad.  119  X.  (\.  027.  The  sections  (pioted 
Ity  Jud.ire  Dick.  1!»:')2-1}>34  of  the  Code,  were,  so  far  as  the  ]K»ints  in  this 
matter  are  involved,  similar  to  Sections  :!420  and  :!421  of  the  Consolidated 
Statutes.  Says  Judiie  Dick:  "These  sections  refer  only  to  the  mode  and 
Tuanner  of  creatiuij'  railroad  corporations  and  not  as  to  the  methods  of 
continuing-  the  existence  and  operation  of  railroad  franchises  in  the  hands 
of  purchasers  at  judicial  sales." 

The  corporation  proposed  to  he  created  in  the  instant  case  is  a  successor 
to  a  previous  railroad  corporatitm.  the  Carolina  and  Georgia  Railway  Com- 
pany. thP  franchise  and  projierty  of  the  latt(>r  having  heeu  sold  at  judicial 
sale  and  purchased  hy  the  ])rincipal  stockholder  of  the  prop'osed  corporation. 
Not  only  does  C.  S.  .■;4(>2  deal  with  this  situation  hut  so  does  C.  S.  1221. 
Each  of  these  sections  makes  the  corporation  created  hy  and  in  conse- 
quence of  a  judicial  sale  a  successor  to  all  the  rights  and  property  of  the 
involved  corporation  and  permits  the  purchas«.>r  to  associate  with  himself 
any  numher  of  persons  and  make,  acknowledge  and  tile  the  articles  of  asso- 
ciation as  prescrihed  in  the  chapter  on  railroad. 

Under  the  circumstances,  we  thiidv  it  is  neither  the  duty  of  your  office 
nor  of  this  to  determine  douhtful  points  of  law  when  such  a  certificate  is 
presented.  We.  therefore,  advise  you  to  receive,  file  and  record  in  your 
office  the  particular  certificate  involved,  leaving  the  corporation  so  organized 
to  determine  whether  or  not  such  organizsition  is  a  full  compliance  with  the 
Act.     Sec  Raihmii  Co.  v.  Stroud.  132  N.  C,  41:!. 


Foreign    Cokporation — Location    of   Principal   Office 

Octoher  28.  1!>27. 
Wilson   GaK  and   Oil   Company. 

The  difficulty  with  the  application  of  this  foreign  corporation  is  that  it 
does  not  make  sufficiently  definite  the  location  of  the  principal  office  in  this 
State.  Union  County  is  a  pretty  large  extent  of  territory  when  the  Statute 
requires  something  more  definite  than  this. 

The  person  in  charge  of  this  principal  office  lives  in  North  Carolina  and  to 
that  extent  the  Statute  is  complied  with.  It  seems,  though,  that  these  people 
are  doing  husiness  in  North  Carolina  and  the  man  in  charge  of  the  husiness 
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is  .Tolui  V.  Knight,  wlio  is  named  as  agent  in  tlie  application  for  domes- 
tication. 

We  think  you  would  he  safe  in  permitting  this  domestication,  for  if  Knight 
coukl  not  he  found  hy  sending  process  to  Union  County,  service  could  be 
liad  on  tlie  Secretary  of  State. 

It  would  always  he  well,  though,  in  cases  where  the  post-office  of  the 
particular  office  is  located  without  the  State,  to  require  the  description  of 
the  location  of  the  place  of  business  to  he  more  detinite,  such  as  "on  such 
and  such  a  road,  Union  County,"  or  words  to  that  effect. 


COJN'STITUTIONAL    AMENDMENT CERTIFICATE    OF    GOVERNOR 

Decemher  20,  1927. 

In  your  letter  of  December  20th,  you  state  that  you  can  find  in  your  office 
nowhere  that  the  six  months  term  school  amendment  submitted  to  the  people 
in  the  general  election  of  1918  was  certified  by  the  Governor  as  carried, 
under  the  provision  of  Chapter  192,  Public  Laws  of  1917. 

Section  4  of  the  Act  is  as  follows : 

That  the  said  election  shall  be  held  and  the  votes  returned, 
compared,  counted,  and  canvassed  and  the  result  announced 
under  the  same  rules  and  regulations  as  are  in  force  at  the  gen- 
eral election  in  the  year  one  thousand  nine  hundred  and  eight- 
teen  for  returning,  comparing,  counting,  and  canvassing  the 
votes  for  tiovernor ;  and  if  the  majority  of  the  votes  cast  be  in 
favor  of  the  amendment,  it  shall  be  the  duty  of  the  Governor 
of  the  State  to  certify  said  amendment  under  the  seal  of  the 
State  to  the  Secretary  of  State,  who  shall  enroll  the  said  amend- 
ment so  certified  among  the  permanent  records  of  his  office. 

It  is  clear  from  this  that  the  certificate  of  the  Governor  under  the  seal 
of  the  State  to  the  Secretary  of  State  is  essential  before  the  Secretary  of 
State  shall  enroll  the  amendment  so  certified  among  the  permanent  records 
of  his  office.  If,  therefore,  this  amendment  is  enrolled  in  your  office  as  it 
must  have  been,  for  it  was  published  in  the  Acts  of  1919  as  a  permanent 
part  of  the  Constitution,  it  would  be  presumed,  in  the  absence  of  positive 
record  evidence  to  the  contrary,  that  the  Governor  had  done  his  duty  in 
the  particular  set  out  in  the  Statute  and  that  the  certificate  has  been  lost' 
or  mislaid.  The  term  "enroll"  as  used  in  the  Statute  means  record ;  that 
is,  write  out  in  full  as  a  constitutional  amendment,  and  thus  written,  shall 
be  maintained  as  a  permanent  record. 

As  you  no  doubt  know,  there  were  four  constitutional  amendments 
submitted  by  the  General  Assembly  of  1927  to  the  voters  of  the  State  at 
the  general  election  of  1928.  The  Statutes  submitting  each  of  these  amend- 
ments to  the  people  contain  a  provision  similar  to  that  quoted  above  from 
the  Act  of  1917.  We  suggest,  therefore,  that  if  these  amendments  or  any  of 
them,  are  adopted  by  the  people,  that  both  the  Governor's  office  and  yoUrs 
comply  strictly  with  the  provisions  of  the  Statute.  Those  provisions  are ' 
mandatory  and  the  only  reason  why  noncompliance  wdth  them  may  not 
be  fatal  to  the  validity  of  the  amendment  is  that  all  things  are  presumed 
to  have  been  done  rightly  in  the  absence  of  a  positive  record  evidence  that 
they  were  not  so  done. 
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Judges — Supreme  Court   IvEI'orts 

January  2fi.  1928. 

In  your  letter  of  January  20th  to  this  office,  you  inquire  whether  you 
should  continue  the  custom  of  furnishing  the  Judges  with  entire  sets  of  the 
Supreme  Court  Reports,  laws,  etc.  If  such  has  been  your  custom  in  the 
office.  "  'tis  a  custom  more  honored  in  the  breach  than  in  the  obsei'vance." 
There  is  no  authority  of  law,  in  the  opinion  of  this  office,  which  permits 
you  to  furnish  judges  with  full  sets  of  the  State  Reports.  The  Statute  evi- 
dently contemplates  nothing  except  euiTcnt  reports.  That  Statute  is  as 
folloAvs : 

Distrihiitioii   of  Sui)reme   Court  Report-'^. 

The  Supreme  Court  Reports  shall  be  distributed  by  the  Sec- 
retary of  State  as  follows :  To  the  governor,  lieutenant  governor, 
attorney  general,  ti'easurer.  secretary  of  state,  auditor,  super- 
intendent of  public  instruction,  commissioner  of  labor  and  print- 
ing, commissioner  of  agriculture,  and  insurance  commissioner, 
corporation  commission,  legislative  reference  library,  the  justices 
of  the  supreme  coiu-t  and  judges  of  the  superior  courts,  the 
judges  of  the  federal  courts  residing  in  the  State,  the  clerks  of 
the  supreme  and  superior  courts,  and  of  the  United  States  courts 
for  North  Carolina,  one  copy  each :  to  the  Supreme  Court 
library,  twelve  copies ;  to  the  state  library,  two  copies ;  to  the 
library  of  the  supreme  court  of  the  United  States,  one  copy ;  to 
the  library  of  the  university,  five  copies :  and  to  the  library  of 
"Wake  Forest  and  Trinity  colleges,  three  copies ;  to  each  state 
and  territory  in  the  Union,  including  the  District  of  Columbia, 
one  copy :  and  to  the  Dominion  of  Canada,  to  the  provinces  of 
Canada,  and  Australia,  and  to  New  Zealand,  one  copy  each, 
and  one  copy  each  to  each  courts  in  foreign  states  as  the  su- 
preme court  may  direct. 

A  simple  reading  of  this  section  would,  it  seems  to  us,  convey  to  the  mind 
of  the  reader  that  the  officers  described  therein  are  entitled  to  only  one  copy 
of  the  current  reports.  These  current  reports  are  sent  to  them  by  reason 
of  the  fact  that  they  are  incumbents  of  the  office  at  the  time.  If  it  was 
otherwise,  we  would,  in  some  instances  at  least,  find  the  State  burdened 
with  furnishing  full  sets  of  reports  to  such  officers  anywhere  from  two  to 
six  times  within  the  course  of  ten  years.  Such  a  consequence  was  plainly 
not  contemplated  by  the  Legislature  in  the  enactment  of  this  law.  It  con- 
templated furnishing  these  officers  with  the  current  reports  and  only  where 
they  were  incumbents  of  the  office.  Take,  for  an  illustration.  Judge  Bowie 
and  Judge  Deal.  Judge  Bowie  was  an  emergency  judge  for  a  short  time. 
If  your  view  of  the  situation  was  correct,  he  would  be  entitled  to  a  full 
set  of  the  North  Carolina  reiwrts  for  this  short  service.  He  was  a  candidate 
for  appointment  to  the  regular  suiwrior  court  judgeship  in  his  district.  Upon 
the  failure  of  the  Governor  to  appoint  him,  (he  did  in  fact  appoint  Judge 
Deal)  Judge  Bowie  resigned.  Under  your  consti'uction.  then,  Judge  Deal 
would  also  be  entitled  to  a  full  set  of  the  Supreme  Court  reports.  Thus  in 
a  few  months  we  find  two  full  sets  sent  to  judges  in  the  same  judicial 
district.  This  same  illustration  could  be  used  in  this  way  wlien  applied  to 
all  the  officers  mentioned  in  the  above-quoted  section.  We  think,  there- 
fore, and  have  never  thought  otherwise,  that  the  present  incumbent  of  any 
of  the  offices  enumerated  in  the  above  section,  is  entitled  only  to  the  current 
reports  and  not  to  a  full  set. 
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CoRPOKATioxs — Illegal   Certificate 

February  24.  1028. 
/;(    re  IntcnKttiondJ   Ciuh  for  Divorced  Pvoitlc. 

In  the  first  place,  it  is  entirely  clear,  we  think,  tluit  this  jtroposed  cor- 
poration is  subject  to  the  organization  tax  for  corporations  under  the  statute. 

Second,  if  the  letter  of  Mr.  Bradshaw  to  you.  dated  February  20th,  is  a 
proper  interpretation  of  the  objects  of  this  society,  then  it  is  a  fraternal 
benelit  society  and  has  to  be  incorporated  through  the  Insurance  Com- 
missioner. 

Third,  if  treated  as  an  oi'dinary  corporation,  its  objects  and  purposes 
taken  in  connection  with  the  name  of  the  corporation  would  probably  render 
it   ille-!il. 


Corporations — Certificate 

March  G,  1928. 

If  Mr.  Martin  wants  to  organize  a  chamber  of  commerce  and  incorporate 
such  chamber  of  commerce,  it  would  be  well  for  him  to  do  so.  If  he  wants 
to  maintain  an  existing  fair  association  under  C.  S.  sections.  4941  to  4946, 
it  would  be  well  for  him  to  do  so.  I  do  not  see,  however,  how  he  can  act 
as  a  fair  association  and  chamber  of  commerce  at  one  and  the  same  time. 


Corporations — The  Same  Name 

March  10,  1928. 

We  know  no  way  by  which  the  stringent  provision  of  the  statute  section  1 
of  section  1114  can  be  modified  so  as  to  permit  the  formation  of  another  cor- 
poration with  the  name  of  Highsmith  Hospital  Corporation  when  there  is 
already  an  existing  coi'poration  called  the  Highsmith  Hospital  Company. 
They  could  very  readily  dissolve  the  company  and  create  the  corporation. 
The  fact  that  both  corporate  entities  have  now  the  same  stockholders  is  not 
persuasive,  because  the  control  of  one  or  the  other  of  them  ma.v  very  easily 
pass  from  the  pi-esent  stockholders  to  others  who  are  not  stockholders  in  the 
other  corporation.  The  fact  that  the  latter  is  to  be  a  non-stock  corporation 
would,  to  some  extent,  obviate  this  difficult.v,  but  it  is  utterly  impossible  for 
two  corporations  to  exist  in  the  same  place  with  similar  names  without 
creating  confusion. 


Trademark — D.  Pender 

April  21,  1928. 

Without  discussing  the  question  at  length,  we  think  the  D.  Pender  Grocery 
Company  is  entitled  to  register  the  two  trade-marks  described  in  their  appli- 
cation on  the  ground  that  they  wish  to  identify  the  goods  as  put  on  sale  by 
them. 


Foreign  Corporation — Doing  Business 

May  15,  1928. 

In  his  letter  of  May  9  to  you.  Mr.  H.  A.  Haring,  of  Woodland.  N.  Y.,  pre- 
sents the  following  question  for  determination :     A  foreign  corporation  main- 
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tains  a  stock  of  goods  in  a  public  warehouse  in  North  Carolina  ;  is  it  required 
to  domesticate  by  reason  of  tliis  fact? 

As,  of  course,  tlie  storage  of  goods  in  a  warehouse  is  for  some  ultimate  pur- 
pose and  generally,  that  purpose  is  to  maintain  a  convenient  place  from 
which  to  sell  and  ship  to  purchasers  of  goods,  it  is  manifest  that  the  foreign 
■corporation  would  be  doing  business  in  North  Carolina  within  our  doniesti- 
"Cation  statute,  if  this  was  the  course  of  its  trade. 


United  States  Fi.ac. — I'koper  Use 

July  14,  1928. 
Our  court  has  not  interpreted  C.  S.  4500  in  relation  to  permissible  use  of 
tlie  United  States  flag.  A  similar  section  in  the  Nebraska  act  has,  however. 
been  interpreted  by  the  United  States  Supreme  Court  in  Halter  v.  Nebraska. 
205  U.  S.,  34,  as  applying  only  to  commercial  advertising.  The  project  of  the 
Boy  Scouts  of  America  as  described  in  their  letter  to  you  of  July  9  does  not 
seem  to  be  commercial  advertising. 


OPINIONS  TO  THE  STATE  AUDITOR 


Budget  Act — Deposit  Act 


October  19,  1920. 


In  your  letter  of  October  IGth  you  request  this  otBce  to  give  you  au  opinion 
as  to  whether  or  not  section  61G7  of  the  Consolidated  Statutes  is  still  in 
force.    The  part  of  the  section  material  to  the  discussion  is  as  follows : 

But  the  proceeds  arising  from  the  sale  of  personal  property 
I)elonging  to  a  hospital,  the  ))oard  paid  by  private  patients,  ren- 
tals from  real  estate  and  money  from  any  other  sources  except 
the  sale  of  real  estate,  shall  remain  with  the  hospital  and  be 
used  as  the  board  of  directors  may  determine. 

We  think  this  portion  of  the  section  has  been  repealed  by  the  Budget  Act,. 
section  17  of  Chapter  89,  Public  Laws  of  1925,  and  by  the  Daily  Deposits  Act, 
Chapter  128,  Public  Laws  of  1925.  The  effect  of  the  latter  statute  is  to 
require  these  funds — and  indeed  all  funds — to  be  deposited  in  a  depo.sitory 
bank  to  the  credit  of  the  Treasurer.  Section  17  of  the  Budget  Act,  supra, 
prohibits  any  State  department  or  institution  from  spending  any  money 
I'xcept  in  pursuance  of  an  appropriation.  These  two  acts  contemplate  that 
all  funds  belonging  to  a  State  institution  shall  be  administered  through  the 
State  Treasury  as  part  of  the  funds  belonging  in  that  Treasury,  of  course, 
except  as  special  funds  when  necessary  to  do  so  or  when  in  realitj'^  the  deposit 
is  a  special  fund  for  the  benefit  of  the  particular  institution  making  that 
deposit. 


Bo:mds  and  Notes — Act  of  1927 

October  29,  1926. 

Yours  of  the  25th,  enclosing  copy  of  letter  received  by  yoti  from  Mr.  Bruce 
Craven,  has  been  considered.  We  think  your  interpretation  of  the  law  is 
correct ;  it  is  legitimate  to  resort  to  the  title  of  an  act  in  order  to  solve  the 
question  as  to  an  ambiguity  in  the  act  itself. 

The  title  to  this  act  which  is  too  long  to  be  cited  here,  and  the  preamble  to 
it  and  the  name  of  the  act  itself,  and  the  general  purpose  for  which  it  was 
enacted,  we  think  shows  that  your  interpretation  is  correct.  Mr.  Craven 
insists,  however,  that  the  statute  entitled  "Statements  of  bonds  and  notes 
having  a  fixed  maturity  of  one  year  or  more  from  the  date  thereof"  applies 
only  to  bonds  and  notes  of  this  description  outstanding  at  the  date  of  the 
ratification  of  the  act,  March  G.  1925.  He  bases  his  contention  to  this  effect 
largely  upon  the  fact  that  section  2  of  the  act  which  deals  with  these  out- 
standing notes  and  bonds  speaks  both  of  notes  and  of  bonds,  whereas,  when 
the  act  comes  to  deal  with  securities  issued  after  its  enactment,  it  speaks 
only  of  bonds  and  does  not  use  the  alternative  "or  notes"  in  section  3  of  the 
act.  This  omission  of  the  words  "or  notes"  in  section  3  seems  to  have  been 
inadvertent.  It  is  well  known  that  a  note  under  seal  (as  all  these  notes  are) 
is  in  North  Carolina  a  bond.     It  may  not  be  distinctively  a  bond  within  the 
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ordiimry  bonding  acts  and  it  is  quite  proliable  that  tlie  term  '"bond"  there 
wonld  not  includa  a  noj^e.  though  of  course,  that  would  1ie  dependent  upon 
the  context  of  the  act  itself. 

Here,  however,  the  Legislature  was  dealing  with  another  situation.  It  was 
requiring  statements  to  be  made  to  the  State  Auditor  of  all  outstanding  and 
all  subsequently  incurred  indebtedness  of  counties,  townships,  school  dis- 
tricts, municipalities  or  taxing  districts.  In  order  to  secure  this  main  intent 
and  design  of  the  Legislature,  the  statute  should  be  interpreted  to  effectuate 
that  inain  design.  It  is  apparent  from  the  remainder  of  the  act  that  the 
omission  of  the  terms  "or  notes''  in  section  I]  was  inadvertent.  Section  7 
declares  : 

If  any  board  whose  duty  it  shall  be  to  provide  for  the  pay- 
ment by  taxation  or  otherwise  of  the  principal  or  interest  of 
any  such  bonds  or  notes  mentioned  in  section  two  and  three  of 
this  act,  shall  wilfully  fail.  etc. 

Again,  section  9,  which  applies  equally  to  the  bonds  and  notes  of  section 
2  as  well  as  those  of  section  3.  describes  the  securities  as  bonds  or  notes. 
Section  10.  also  dealing  with  the  securities  of  section  2  and  of  section  3, 
uses  in  reference  to  these  securities  the  terms  "bonds  or  notes." 

We  are,  therefore,  entirely  clear  that  these  statements  must  include  notes 
as  well  as  bonds,  though  such  notes  or  bonds  may  be  issued  after  the  ratifica- 
tion of  Chapter  3  00.  Public  Laws  of  192.5. 


Statltte — Interpretation 

November  9.  1926. 

I  have  your  letter  of  November  Sth  with  respect  to  the  proviso  to  section 
8  of  chapter  275,  Public  Laws  of  1925.  My  opinion  is  that  the  limitation  is 
to  the  "previous  General  Assembly."  that  is,  the  General  Assembly  of  1923. 


Pensions — Winow 

January  13,  1927. 

In  your  letter  of  January  13  you  state  that  you  have  a  case  where  a  pen- 
sioner died  on  December  15,  which  is  the  effective  date  for  the  first  half  of 
the  annual  pension.     This  pension  voucher  is  for  $100.00. 

You  call  my  attention  to  III  C.  S.  5108  (s)  and  5168  (t).  and  ask  for  the 
opinion  of  this  office  as  to  the  delivery  of  this  pension  warrant  and  the 
delivery  of  such  warrants  under  similar  or  related  conditions. 

If  the  soldier  pensioner  dies  before  September  15  or  April  15,  his  widow 
is  entitled  to  a  pension  for  a  period  of  one  year  after  the  death  of  such 
soldier  pensioner.  The  sum  to  be  paid  her  is  limited  to  the  amount  of  the 
widow's  pension  as  prescribed  by  law.  Such  widow  is  entitled  to  this  pension 
under  the  provisions  of  III  C.  S.  5168  (t)  regardless  of  whether  she  is  entitled 
to  a  pension  under  other  provisions  of  the  statutes  or  not. 

If  the  soldier  pensioner  dies  after  September  15  or  April  15.  and  before 
the  December  or  June  pension  check  is  delivered  to  him.  the  pension  check 
due  in  the  immediate  subsequent  December  or  June  should  be  delivered  to 
the   widow   or   next-of-kin   in    accordance    with    the   provisions    of   III    C.    S. 
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5168  (s).  I'lider  such  circumstances,  the  widow  is  also  entitled  to  the  year's 
pension  provided  for  by  III  C.  S.  51G8   (t). 

If  the  widow  pensioner  dies  after  Septemlier  15  or  April  15,  and  before 
the  December  or  Jinie  check  is  delivered  to  her,  her  next-of-kin  is  entitled 
to  the  pension  cheek  due  in  December  or  June,  as  the  case  may  be. 

I  am  of  opinion  that  the  widow  or  next-of-kin  is  entitled  to  the  pension 
check  under  the  circumstances  described  in  vour  letter. 


I'UBLic  Officer — New  Duties 

November  22,  1927. 
In  re  State  Board  of  Equalization 

Section  2  of  the  Act,  Chapter  25U.  I'ublic  Laws  of  1927.  provides  for  the 
compensation  of  members  of  the  State  Board  of  Eciualization  set  up  in  that 
act.  That  compensation  is  fixed  at  ,$10  per  day  and  expenses  while  actually 
engaged  in  the  business  of  the  Board. 

Mr.  B.  B.  Dougherty  was  appointed  by  the  Governor  a  member  of  this 
Board.  Mr.  Dougherty  is  President  of  the  Appalachian  State  Normal  College 
and  receives  a  regular  salary  for  his  service.  Upon  this  you  inquire  whether 
or  not  Mr.  Dougherty  is  entitled  to  the  additional  compensation  provided  in 
the  section  above  referred  to.  We  are  quite  clear  that  he  is.  The  duties 
that  he  performs  as  a  member  of  this  Board  are  entirely  without  the  scope 
and  range  of  his  employment  at  the  Appalachian  School.  So  true  is  this 
that  it  has  been  held  in  numerous  States  that  where  new  duties  are  delegated 
by  Statute  to  a  public  officer  which  are  without  the  scope  or  range  of  his 
office,  and  additional  compensation  is  provided  therefor,  the  statutory  increase 
is  not  affected  by  the  constitutional  provision  prohibiting  any  increase  in 
the  compensation  of  a  public  officer  after  his  election  or  appointment. 

Grocsheck  v.  Fuller.  Auditor  General,  184  N.  W.,  870  (Mich.).  The  Courts 
of  California  hold  to  the  same  effect.  San  Louis.  Ohisco  County  v.  Felts,  37 
Pac.  780:  in  Kansas,  Miami  Couiiti/  r-.  Collins,  28  Pac.  175;  in  Kentucky, 
Thomas  v.  O'Brian.  129  S.  W.  103;  in  Missouri.  State  v.  Slieehan,  190  S.  W., 
864;  in  Montana,  State  r.  Granite  County,  58  Pac,  4.39;  in  Ohio.  Leivis  v. 
State,  Ohio  C.  C.  410;  in  Washington,  State  v.  Claussen,  190  Pac.  324;  in 
Alabama,  Taylor  v.  Davis.  102  So.  433.     See  also  22  R.  C.  L.  535. 

If  this  is  true  with  relation  to  constitutional  officers  whose  salaries  are 
forbidden  to  be  increased  during  their  term,  much  more  must  it  be  true  of 
such  an  employee  of  the  State  as  is  Mr.  Dougherty. 

We  therefore  advise  you.  if  the  warrant  is  properly  drawn  with  the  jiroper 
certificate,  to  issue  it  in  Mr.  Dougherty's  behalf. 


County  Treasurer — Act  of  1927 

Fe1)ruary  7.  1928. 
You  submit  the  following  for  my  consideration  : 

A  county  owes  ,$1,000  for  principal  on  bonds  due  January  1,  1928.  There 
are  sufficient  funds  in  the  hands  of  the  treasurer  of  the  county  applicable  to 
the  payment  of  the  due  indebtedness  and  which  may  be  applied  thereto. 
The  board  of  commissioners  for  some  reason  have  not  directed  the  treasurer 
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to  luake  the  paynioiit.  Mjiy  the  treasurer  legally  remit  the  funds  to  the 
place  where  the  principal  is  dne  without  heiug  directed  to  do  so  by  the  board? 

Upon  this  you  call  my  attention  to  section  0.  Chapter  214,  Public  Laws  of 
3927.  It  is  indicated  that  the  question  in  your  mind  hinges  upon  the  use  of 
the  words  "at  his  disposal"  in  that  section. 

The  expression  "at  his  disposal"  is  explained  by  the  other  language  of 
section  0.  That  section  makes  it  the  duty  of  tlie  officer  to  remit  for  the  pay- 
ment "whether  or  not  such  payment  or  remission  for  payment  shall  have  been 
ordered  or  forbidden  by  any  hoard  or  officer." 

I  am  of  opinion  that  if  funds  applicable  to  the  payment  of  the  indebted- 
ness are  in  the  hands  of  the  treasurer,  section  9.  Chapter  214.  Public  Law.s 
of  1927.  authorizes  and  directs  him  to  make  the  remittance,  whether  the 
board  of  commissioners  have  ordered  or  forbidden  him   to  take  such   action. 


State  Schools  for  Blind  and  Deaf — Indigent  Scholar 

March  23.  192S 

For  nearly  fifty  years  (Chapter  332,  Section  1.  laws  of  1S79)  the  General 
Assembly  has  dealt  with  clothing  of  deaf,  mute  and  blind  children  in  this 
way.  When  it  appeared  to  the  satisfaction  of  the  Governor,  upon  the  affidavit 
of  two  respectable  citizens,  that  the  parents  of  any  deaf,  mute  or  blind  chil- 
dren were  iniable  to  provide  said  children  with  clothing  and  exiienses  to  and 
from  the  institution  or  where  the  children  had  no  living  parents  or  any 
estate  of  their  own,  then  the  Clovernor  shall  draw  upon  the  Auditor  for  an 
amount  sufficient  to  clothe  him  and  pay  said  expenses  and  the  Auditor,  upon 
the  State  Treasurer,  who  shall  pay  the  same.  The  amount  of  this  cost  was 
charged  back  to  the  county  of  the  settlement  of  the  child  and  collected  by 
the  State  Auditor  through  the  sheriff.  The  amount  beyond  which  this  lia- 
bility of  a  county  could  not  go  was  originally  .$20.  then  it  was  increased  to 
$30  and  since  1919  it  has  been  .$45  per  year  in  addition  to  such  amount  as 
would  be  necessary  to  pay  the  traveling  expenses  of  the  pupil.  It  is  evident 
from  this  recapitulation  that  the  particular  institution  itself  had  nothing  to 
do  with  the  collection  of  this  sum  and  that  it  was  not  paid  out  of  its  appro- 
priation, but  out  of  the  general  fvnid  of  the  State  in  the  first  instance,  with 
the  counties  to  reimburse  this  fund  for  the  amount  exi)ended,  not  exceeding 
$45.00.     C.  S.  section  5SS5. 

In  1925  the  General  Assembly  (Chapter  275  P.  L. )  appropriated  for  the 
School  for  the  Deaf  at  Morganton.  in  round  figures,  about  $1.30,200.00  annually 
for  its  support.  It  appropriated  $142,500.00  annually  for  the  School  for  the 
Deaf  and  Blind  at  Raleigh.  This  latter  sum  was  for  the  support  of  two 
institutions,  tlie  white  Blind  School  in  southwest  Raleigh  and  the  negro 
Deaf  and  Blind  School  in  southeast  Raleigh.  I"p  to  then,  1927,  the  sums 
appropriated  for  these  institutions  were  not  used  in  any  way  to  clothe  or 
pay  the  traveling  expenses  of  indigent  pupils,  that  came  out  of  tlie  general 
fund  and  so  constituted  no  liability  of  these  institutions.  In  the  appropria- 
tion act  of  1927,  chapter  79.  $140,000.00  per  annum  was  appi'opriated  for  the 
State  School  for  the  Deaf  at  Morganton  ;  for  the  State  School  for  the  Blind 
and  De.-if  at  Raleigh  $141,000.00  was  appropriated  for  the  fiscal  year  1927-2S 
and  $142,000.00  for  the  fiscal  year  1928-29.     Section  13  of  this  act  is  as  follows  : 
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The  appropriation  made  under  title  IX.  5,  in  section  one  of 
this  act  for  North  Carolina  School  for  Deaf  at  Morganton  includes 
provision  for  cost  of  clothing,  transportation,  etc.,  of  indigent 
pupils;  and  the  appropriation  made  in  title  IX,  G,  (1)  in  section 
one  of  this  Act  for  School  for  Deaf  and  Blind,  Raleigh,  includes 
provision  for  the  cost  of  clothing,  transportation,  etc.,  of  indigent 
pupils." 

If  nothing  else  had  been  done  in  the  act  of  1927  then  in  relation  to  the 
subject,  it  would  have  been  quite  clear  that  the  General  Assembly  by  making 
this  provision  intended  to  repeal  C.  S.  5885  and  thus  relieve  the  counties  of 
all  expense  in  relation  to  these  indigent  pupils.  The  General  Assembly,  how- 
ever, positively  excludes  any  such  inference  by  the  re-enactment  in  chapter  86 
of  section  5885,  relieving  the  Governor,  however,  of  the  necessity  of  determin- 
ing who  were  indigent  children  within  the  meaning  of  the  section  and  impos- 
ing that  duty  upon  the  Superintendent  of  Public  Welfare  and  the  Chairman 
of  the  Board  of  County  Commissioners  of  the  county  of  the  child's  settle- 
ment. This  chapter  86,  Public  Laws  of  1927,  in  express  terms,  continues 
this  expense  of  the  amount  of  $45  as  a  proper  charge  against  the  county. 
After,  however,  the  State  has  paid  the  expense  from  its  own  funds,  the 
requirement  that  the  Auditor  shall  collect  such  cost  remaining  in  the  act. 
It  is  a  familiar  rule  of  the  construction  of  statutes  that  all  statutes  relating 
to  the  same  subject  matter,  particularly  in  the  same  session  of  the  Greneral 
Assembly,  be  construed  together,  so  as  to  eifectuate  the  intent  of  the  General 
Assembly  by  giving  force  to  all  the  acts  where  they  do  not  necessarily  con- 
flict. If  they  do  so  necessarily  conflict,  then,  of  course,  the  latter  act  con- 
trols. In  the  instant  case  there  is  no  necessary  conflict.  The  provision  in 
the  appropriation  act  may  be  given  effect  by  requiring  the  original  costs  of 
the  clothing  and  transfer  of  indigent  pupils  to  be  paid  out  of  the  fund  spe- 
cially appropriated  to  the  particular  institution  in  the  first  instance,  with 
such  appropriations  to  be  reimbursed  from  the  amounts  collected  from  indi- 
vidual counties.  Any  other  construction  would  force  the  institutions  to  pay 
this  cost  from  their  appropriations  with  the  amount  collected  from  the  coun- 
ties to  go  into  the  general  fund  of  the  State.  We  think,  therefore,  that  the 
costs  of  the  clothing  and  transportation  of  these  indigent  children  is  in  the 
first  instance  to  be  paid  out  of  the  appropriation  for  the  particular  insti- 
tution with  the  amoimt  collected  from  the  counties  not  to  go  into  the  general 
fund,  but  to  the  credit  of  the  appropriation  made  to  the  particular  institution. 
Any  other  construction  would  lead  to  the  absvirdity  hereinbefore  alluded  to ; 
i.  e.,  that  the  general  fund  of  the  State  was  to  be  increased  at  the  expense 
of  the  particular  institution  and  also  at  the  expense  of  the  counties  of  the 
settlement  of  these  indigent  pupils.  We  think  that  the  fact  that  so  far  as 
the  School  for  the  Blind  and  Deaf  at  Raleigh  is  concerned  the  appropriation 
for  its  support  by  the  General  Assembly  of  1927  was  materially  less  than 
that  of  the  General  Assembly  of  1925.  sustains  the  interpretation  we  have 
put  upon  the  acts,  for  the  Legislature  would  scai'cely  be  reducing  the  appro- 
priations when  at  the  same  time  it  increased  materially  the  expenses  of  the 
institution  itself. 


OPINIONS  TO  THE  STATE  TREASURER 


Depository  Bonds — Attokney-in-Fact 

September  1.  1926. 

Yours  of  August  2Stli,  AA-itli  enclosures,  has  been  considered.  Wherever  a 
bank  depository  bond  is  executed  by  an  attorney-in-fact  of  tlie  bonding  com- 
pany, you  sliould  have  satisfactory  evidence  of  the  authority  of  that  attorney- 
in-fact.  The  most  satisfactory  evidence  is  a  certified  copy  of  tlie  power  of 
attorney  itself.  Unless,  therefore,  you  have  special  knowledge  which  con- 
vinces you  that  the  particular  attorney-in-fact  had  authority,  you  should 
require  the  certified  copy  of  the  power  of  attorney  in  every  instance. 


Depository'  Bonds — Attorney' -in-Fact 

September  3,  1926. 

I  am  sorry  my  letter  of  September  1st  in  the  matter  of  the  execution  of 
surety  bonds  by  attorneys-in-fact  was  not  full  enough.  The  object  of  the 
requirement,  that  when  a  depository  bond  is  executed  by  an  attorney-in-fact 
it  should  be  accompanied  by  a  certified  copy  of  the  power  of  attorney,  is  to 
give  you  the  best  evidence  of  that  authority.  If,  however,  you  have  absolute 
evidence  sufficient  to  satisfy  you  that  the  attorney-in-fact  at  the  time  he 
executed  the  bond  did  have  this  authoritj',  it  would  not  be  essential  that 
the  bond  should  be  accompanied  by  a  certified  copy  of  the  power.  In  practi- 
cally all  instances,  however,  it  should  be  so  accompanied. 

In  regard  to  the  power  of  attorney  which  Mr.  McFeely  sent  you,  the  above 
observations  would  apply.  There  is,  however,  another  aspect  to  that  par- 
ticular power  of  attorney  which  gives  me  some  trouble.  If  there  was  notli- 
ing  in  the  power  of  attorney  in  relation  to  the  execution  of  depository  bonds 
in  the  State  of  Virginia,  the  general  provisions  later  contained  in  the  power 
would  be  clear  authority  to  execute  such  bonds  everywhere.  This  expression 
of  the  Virginia  authority,  however,  to  execute  that  particular  class  of  bonds 
might  restrict  the  generality  of  the  words  which  follow  in  the  power  of 
attorney,  for  this  reason :  If  those  general  words  were  intended  to  cover 
bonds  of  this  class,  why  put  in  the  power  of  attorney  the  specific  author! t.v 
to  execute  this  class  of  bonds  in  the  State  of  Virginia? 

It  was  upon  this  doubt  that  I  put  in  the  previous  letter  that  you  shouhl 
require  a  certified  copy  of  the  power  of  attorney  in  every  instance.  I  think 
there  is  a  doubt  upon  this  general  power  of  attorney  executed  to  Mr.  McFeely, 
whether  or  not  he  has  authority  to  execute  depository  bonds  in  North  Caro- 
lina, for  the  reasons  above  set  out. 


State   Warrants — Forgery 

November  5,  1926. 

It  is  not  possible  in  the  condition  of  the  authorities  throughout  the  country 
to  state  with  any  fullness  the  law  on  forged  chocks  or  drafts.     The  general 
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rule  is  that  if  a  check  of  a  deiMJsitor  is  in  any  way  forged  but  is  paid  by 
tlie  bank  upon  which  it  is  drawn  out  of  funds  belonging  to  the  depositor,  the 
depositor  will  be  protected  and  the  loss  will  be  the  bank's  except  under  con- 
ditions in  which  the  depositor  himself  is  negligent  in  such  way  as  to  make 
it  inequitable  for  the  bank  to  bear  the  loss. 

The  ordinary  State  warrants  issued  by  the  Auditor  are  in  reality  drafts 
upon  the  State  Treasury  for  the  amount  stated  therein.  It  is  scarcely  possi- 
ble for  one  to  duplicate  one  of  these  warrants  or  drafts  in  such  way  that 
your  department  when  it  is  presented  to  you  for  payment  would  not  recog- 
nize the  forgery.  It  is  quite  possible,  however,  that  in  issuing  these  war- 
rants to  a  particular  person  they  may  fall  into  the  hands  of  someone  else 
and  the  endorsement  upon  them  to  put  them  in  the  course  of  collection 
might  be  forged.  Under  ordinary  conditions  you  could  not  know  whether 
or  not  the  endorsement  was  forged  and  when  the  paper  is  presented  to  you 
in  the  course  of  business  and  you  pay  it,  and  it  afterwards  turns  out  that 
the  endorsement  was  forged,  you  could  have  it  charged  back  to  the  original 
bank  which  cashed  it  and  guaranteed  previous  signatures.  If,  however,  this 
warrant  should  be  raised  so  skillfully  as  not  to  show  upon  reasonable  ex- 
amination that  it  had  been  raised,  and  it  comes  to  you  in  the  course  of 
business  and  you  pay  it  so  raised,  it  seems  that  it  would  be  a  loss  of  the 
State  under  V.  8.  v.  National  Exchange  Bank  of  Baltimore,  46  Sup.  Ct. 
Rep.,  p.  388 ;  not  because  you  would  not  be  protected  from  forgery,  but 
because  your  office  would  itself  be  negligent  in  not  knowing  that  the  par- 
ticular warrant  had  been  raised ;  not  upon  evidence  appearing  upon  the 
face  of  it,  but  uiwn  the  fact  that  you  must  know  from  the  books  in  your 
office  that  this  particular  warrant  had  been  raised  by  some  person  into 
whose  hands  it  had  fallen. 

It  may  be  possible  (but  I  do  not  think  it  could  be  successful  as  conditions 
are  now)  that  some  pei'son  might  counterfeit  these  State  warrants  and  use 
them  as  genuine.  As  said  at  the  outstart.  however,  we  think  there  is  only 
a  very  remote  possibility  of  this  being  done  in  such  way  as  to  deceive  your 
office. 

The  effect  of  requiring  the  signature  of  your  office  upon  each  warrant, 
as  is  done  now,  would  be  to  convert  that  warrant  into  a  bill  of  exchange 
accepted  by  you,  if  it  had  been  that,  C.  S.  section  7682  gives  you  authority 
to  determine  whether  any  particular  warrant  is  legally  drawn.  Any  i>erson 
who  takes  one  of  them,  therefore,  takes  it  subject  to  this  law.  which  all  are 
presumed  to  know.  The  courts  have  finally  settled  down  upon  a  principle 
which  can  be   stated   broadly   as  follows : 

If  a  forged  check  or  other  negotiable  instrument  has  passed  into  the  hands 
of  the  bank  upon  which  it  is  drawn  by  the  depositor,  the  bank  suifers  the 
loss.  If,  however,  the  check  is  so  written  by  the  depositor  that  it  may  be 
changed  on  account  of  the  form  in  which  it  is  written,  then  the  courts 
would  be  inclined  to  hold  that  the  depositor  himself  had  been  in  default  in 
giving  the  opportunity  for  this  alteration.  Indeed,  in  all  instances  the 
court  seems  to  have  been  trying  to  make  the  loss  fall  upon  him  who  in  any 
reasonable  sense  was  negligent  in  failing  to  prevent  the  loss  as  against 
an  innocent  bank  cashing  the  check.  This  being  true,  each  case  must  de- 
pend for  its  solution  on  the  facts  of  that  case,  and  it  is  not  possible  to 
lay  down  any  general  rule  which  would  provide  for  all  the  varied  circum- 
stances that  might  arise  out  of  the  altering  of  the  check  or  forging  the 
names  thereto. 
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Public  Records — Vouchers 

December  8,  1926. 

I  have  your  letter  of  December  4,  with  copy  of  your  letter  of  December 
3  to  Mr.  A.  McL.  Graham.  I  think  that  you  are  entirely  correct  in  not 
permitting  the  vouchers  to  pass  out  of  the  possession  of  you  or  some  employee 
of  your  office.  If  the  vouchers  are  again  sent  to  Sampson  County  in  the 
custody  of  some  representative  of  yours,  and  I  go  along  with  him,  I  will 
insist  that  they  remain  in  his  possession  and  be  returned  to  you  in  his 
custody. 

Under  C.  S.  1780  a  copy  of  any  of  your  records  certified  by  you  is  receiv- 
able in  evidence.  In  this  case,  the  labor  of  making  the  copy  of  these  vouchers 
would  be  so  great  that  we  wish  to  avoid  that.  I  think  that  a  list  of  the 
vouchers  made  out  and  filed  with  the  referees  ought  to,  and  will,  be  ac- 
ceptable to  all  parties  interested.  Of  course,  such  a  list  will  have  to  be 
made  out  in  the  presence  of  the  referees  or  the  court  from  the  originals. 
If  this  cannot  be  done,  of  course,  we  would  be  under  the  necessity  of  pro- 
viding the  certified  copies  under  the  provisions  of  C.  S.  1780. 


State  Warrants — Sixty  Days 

December  20,  1926. 

I  have  your  letter  of  December  17  in  which  you  ask  the  meaning  of  the 
notation  stamped  on  vouchers  by  the  State  Auditor : 

This  warrant  will  not  be  paid  if  presented  to  the  Treasurer 
after  expiration  of  sixty  days  from  date  thereof. 

In  my  opinion  your  position  is  correct  in  holding  that  the  warrant  must 
be  actually  presented  to  your  ofiice  within  the  period  named.  It  is  your 
duty  to  pass  upon  these  vouchers  before  paying  them.  Presentation  to  one 
of  your  depository  banks  would  not  be  presentation  to  you.  The  warrant 
should  actually  reach  your  oflice,  be  approved  by  you  and  your  check 
issued  in  payment.  By  the  express  language  of  the  Statute,  Section  1, 
Chapter  246,  Public  Laws  of  1925,  you  are  prohibited  from  paying  any  war- 
rant drawn  by  the  Auditor  unless  it  is  presented  to  you  within  sixty  days 
from  the  date  thereof. 


Highway  Bonds — Sinking  Fund 

December  30,  1926. 
In  the  matter  of  Sinking  Fund  for  Highway  Bonds. 

The  statutes  relating  to  this  subject,  particularly  Chapter  133  of  the 
Public  Laws  of  1925,  are  difficult  to  construe  in  such  way  as  to  make  them 
consistent.  Chapter  188.  Public  Laws  of  1923,  in  almost  express  terms  de- 
clares that  $500,000  should  be  set  aside  from  the  fund  specified  in  the  act 
as  a  sinking  fund  for  highway  bonds  each  calender  year  after  the  ratifica- 
tion of  the  act.  The  act  was  ratified  March  6.  1923.  Consequently,  the  first 
$500,000  for  this  sinking  fund  should  have  been  allocated  to  that  fund  during 
the  calendar  year  1923.  The  act  of  1923  contemplated  the  taking  of  the 
$500,000  in  the  first  instance  from  the  general  funds  of  the  State,  $250,000 
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of  the  amount,  however,  to  be  replaced  from   any  surplus  of   the   highway 
funds. 

The  General  Assembly  of  1925  in  the  act  above  referred  to  deals  with 
this  sinking  fund  in  this  way :  The  above  mentioned  $500,000  is  to  be 
taken  care  of  by  strictly  highway  funds.  After  declaring  that  $500,000  shall 
be  the  annual  sinking  fund  payment  required,  it  declares  that  of  the  amount 
set  aside  from  the  sinking  fund  there  should  be  sufficient  to  include  a  sum 
to  make  the  $500,000  annual  sinking  fund  payment  required  by  the  above 
act  of  1923.     It  proceeds  and  says : 

Such  payments  to  be  made  in  the  fiscal  year  in  which  falls 
the  beginning  of  the  calendar  year  in  which  said  Chapter  188 
required  the  same  to  be  made. 

We  interpret  these  provisions  as  requiring  $500,000  to  be  paid  for  the  fiscal 
year  1922-23;  $500,000  for  the  fiscal  year  1923-24;  $500,000  for  the  fiscal 
year  1924-25 ;  $500,000  for  the  fiscal  year  1925-26 :  $500,000  for  the  fiscal  year 
1926-27 :  $500,000  for  the  fiscal  year  1927-28,  making  a  total  of  $3,000,000. 
Unfortunately,  however,  the  General  Assembly  recites  that  payments  so  made 
would  aggregate  $2,500,000  and  that  these  payments  had  been  anticipated 
previous  to  the  act  of  1925.  If  this  arose  from  a  mere  clerical  error  in 
the  computation  of  the  amount,  it  may  be  that  the  Court  would  hold  that 
such  clerical  error  could  be  disregarded  in  the  face  of  the  mandatory  pro- 
vision above  quoted,  defining  when  and  how  the  payments  would  be  made. 

The  principle  applicable  to  this  condition  is  thus  stated  in  Black  on  In- 
terpretation of  Laws,  page  157: 

Clerical  errors  which  if  uncorrected  would  defeat  or  impair 
the  intended  operation  of  a  statute  will  not  vitiate  it;  they  will 
be  corrected  by  the  Court  and  the  statute  read  as  amended,  pro- 
vided the  true  reading  is  obvious  and  the  real  meaning  of  the 
Legislature  is  apparent  on  the  fact  of  the  whole  enactment. 

It  is  obvious  that  the  fiscal  year  in  which  the  first  payment  was  to  be 
made  is  that  of  1922-23  for  the  beginning  of  the  calendar  year  in  which  this 
payment  was  required  to  be  made  by  Chapter  188  fell  in  the  fiscal  year. 
And  applying  the  same  principle  to  the  further  payments,  we  find  that  the 
statute  requires  through  the  fiscal  year  1928,  $3,000,000  to  be  deposited  in 
this  sinking  fund. 

Whether  or  not  the  Court  will  apply  these  principles  to  the  situation  and 
hold  to  this  effect  is  a  matter  of  so  much  doubt  that  we  cannot  form  a 
positive  opinion.  We  suggest,  therefore,  that  you  take  the  matter  up  with 
Mr.  Frank  Page  and  get  him  to  consent  to  correct  this  manifest  arithmetical 
error. 


Bonds — Registered — ^Transfer 

March  18,  1927. 

Six  North  Carolina  Highway  bonds,  $1,000  each.  Nos.  22204  to  22209, 
have  been  registered  in  your  office.  Some  of  them  in  the  names  of  G.  W. 
Wall  or  O.  C.  Wall,  and  the  remainder  in  the  names  of  G.  W.  Wall  and  O. 
C.  Wall.     O.  C.  Wall  has  died,  and  you  inquire  of  this  office  what  shall  be 
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done  in  order  that  all  of  the  bonds  may  be  registered  in  the  name  of  G.  W. 
Wall. 

There  is  no  diffieutly  about  those  registered  in  the  name  of  G  W.  Wall  or 
O.  C.  Wall,  for  this  means  simply  that  either  one  of  them  can  transfer  the 
funds  to  a  third  person  at  their  will.  Where,  however,  they  are  registered 
in  the  names  of  G.  W.  Wall  and  O.  C.  Wall,  there  is  a  difEerence.  O.  C. 
Wall  having  died,  his  interest  in  these  bonds  has  passed  to  his  adminis- 
trator or  his  executor,  as  the  case  may  be.  Therefore,  if  the  transfer  of 
his  interest  is  to  be  made,  it  must  be  done  by  his  administrator  or  his 
executor,  with  proper  proof  of  the  authority  of  that  administrator  or  execu- 
tor, which,  of  course,  would  be  a  certified  copy  of  the  record  of  his  appoint- 
ment by  the  clerk  of  the  superior  court  of  the  county  in  which  O.  C.  Wall 
died. 


State  Bonds — Taxation — Deduction 

April  15,   1927. 

If  the  new  issue  of  State  bonds  is  sold  and  delivered  to  purchasers  in 
North  Carolina  on  or  before  May  1,  1927,  they  can  be  used  as  though  they 
had  been  purchased  ninety  days  before  said  May  1st.  Tliey  would  not  be 
taxable  and  could  be  used  as  provided  in  the  Machinery  Act  for  deductions. 


County   Loans — Highway   Commission — Act   of   1927 

April  30.  1927. 

Chapter  95,  Public  Laws,  1927,  provides  for  the  repayment  to  the  counties 
of  the  moneys  loaned  by  them  to  the  State  Highway  Commission  for  road 
construction.     This  is  to  be  handled  by  the  State  Sinking  Fund  Commission. 

It  is  the  duty  of  the  Commission,  in  the  first  instance,  to  determine  whether 
the  counties  pledged  or  promised  the  money  to  be  received  from  the  State  to 
the  payment  of  the  notes  made  by  them.  If  no  such  pledge  or  promise  was 
made,  _  the  moneys  allocated  to  a  particular  county  can  be  turned  over  to 
the  county  authorities.  If  such  a  pledge  or  promise  has  been  made,  it  is 
the  duty  of  the  Sinking  Fund  Commission  to  see  to  the  application  of  the 
money  to  be  paid  out  of  the  State  Highway  Fund  to  the  notes  so  made  by 
the  counties.  If  it  is  found  that  such  a  pledge  or  promise  has  been  made, 
the  Sinking  Fund  Commission  should  proceed  to  apply  the  money  repayable 
to  a  particular  county  to  the  purchase  or  payment  of  the  notes  issued  by 
that  county. 

Tou  submit  to  me  statement  with  respect  to  notes  executed  by  Duplin 
County  to  obtain  funds  to  be,  and  which  were,  loaned  the  State  Highway 
Commission.  These  papers  include  a  reply  to  the  questionnaire  sent  out 
by  the  officers  of  the  Highway  Commission  and  certified  copies  of  the  pro- 
ceedings of  the  Duplin  County  Highway  Commission  relative  to  borrowing 
this  money  and  the  issuance  of  the  county  notes  therefor.  From  these  certi- 
fied copies  it  appears  that  the  funds  to  be  refunded  to  Duplin  County  by  the 
State  Highway  Commission  were  pledged  to  pay  the  indebtedness  created 
by  the  resolution.  It  also  api>ears  from  letter  from  Hon.  Frank  Page, 
Chairman  of  the  State  Highway  Commission,  of  April  29,  1927,  that  one  of 
these  notes  of  Duplin  County  is  due  May  3,  1927.  and  you  are  asked  to  trans- 
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mit  $276,800  of  Duplin  County's  allocation  from  the  $20,000,000  bond  issue  for 
the  payment  of  that  county's  note. 

I  am  of  the  opinion  that  the  papers  tiled  with  you  and  now  before  me  are 
suflficient  information  upon  which  the  Sinking  Fund  Commission  may  act  in 
this  matter.  Of  course,  it  is  necessary  that  you  see  that  the  money  is  applied 
upon  the  identical  notes  issued  by  the  county,  and,  of  course,  this  may  be 
done  in  the  usual  way. 

What  I  have  here  said  with  respect  to  Duplin  County  has  application  also 
to  Granville  County's  participation  of  $110,000  in  the  $20,000,000  bond  issue. 


County  Loans — Highway  Commission — Act  of  1927 

June  2,  1927. 

In  the  matter  of  Ditplm  Coimty  notes  hypothecated  tvith  Hanover 
National  Bank,  New  York 

Section  13  of  Chapter  95,  Public  Laws  of  1927,  states  in  plain  terms  how 
the  money  borrowed  by  the  State  Highway  Commission  from  particular 
counties  shall  be  returned  to  them.  You  have  no  authority  as  Treasurer  of 
the  State  Sinking  Fund  Commission  to  deal  with  these  notes  or  bonds  out- 
standing except  in  the  manner  stated  in  the  act.  So  far  as  material,  that 
act  is  as  follows : 

That  no  such  reinbursement  shall  be  made  to  any  county  un- 
less and  until  the  State  Sinking  Fund  Commission  shall  have 
determined  and  reported  to  the  State  Treasurer  that  such  county 
has  not  pledged  or  promised  that  the  amount  so  to  be  reim- 
bursed or  any  part  thereof  shall  be  applied  upon  the  payment  of 
any  indebtedness  of  such  county  or  the  interest  thereon,  and  if 
the  State  Sinking  Fund  Commission  shall  determine  and  report 
to  the  State  Treasurer  that  any  county  has  so  promised  or 
pledged,  the  payments  so  to  be  made  to  such  county  shall  be 
made  to  the  State  Sinking  Fund  Commission  for  the  use  and 
benefit  of  such  county  and  shall  be  held  by  the  State  Sinking 
Fund  Commission  in  a  separate  fund  which  shall  be  used  solely . 
for  the  purchase  or  payment  of  such  county  indebtedness  at  or 
before  maturity  thereof,  no  purchase  of  such  indebtedness  with 
such  funds  to  be  made  by  the  Sinking  Fund  Commission  except 
with  the  consent  of  the  governing  body.  The  State  Sinking  Fund 
Commission  shall  have  power  to  demand  the  production  of  such 
evidence  as  it  may  require  for  the  purpose  of  reaching  such 
determination  and  shall  give  reasonable  notice  to  the  governing 
body  of  the  county  of  the  time  and  place  of  a  hearing  to  be 
given  by  it  prior  to  such  determination. 

It  seems  that  the  indebtedness  of  Duplin  County,  represented  by  notes  in 
the  hands  of  the  Hanover  National  Bank  of  New  York,  was  due  at  the  time 
that  you  paid  them  off.  The  notes  so  paid  are  under  the  statute  vouchers 
in  your  hands  to  show  the  payment.  It  seems  that  Duplin  County  is  de- 
manding these  notes  thus  paid  by  you  as  Treasurer  of  the  Sinking  Fund 
Commission  from  the  Hanover  National  Bank.  You  will  notice  that  it 
having  been  found  by  the  State  Sinking  Fund  Commission  that  the  particular 
indebtedness  from  the  State  Highway  Commission  had  been  pledged  for  the 
payment  of  these  notes,  the  amount  of  the  payment  by  the  Highway  Com- 
mission was  paid  over  to  the  State  Sinking  Fund  Commission. 
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In  the  matter,  then,  the  State  Sinking  Fund  Commission  acts  for  the 
county,  and  you  are  entitled  in  reality  to  have  physical  possession  of  the 
notes  accompanied  by  a  sight  draft  upon  you  before  you  pay  them.  The 
object,  of  course,  is  to  supply  you  with  a  voucher  for  the  payment  and  to 
protect  you  in  making  the  payment. 


Taxes — Check — Exchange 

July  23,  1927. 

It  seems  that  you  are  having  some  trouble  from  taxpayers  giving  checks 
in  payment  of  the  taxes  and  the  banks  charging  exchange  for  cashing  those 
checks.  You  inquire  whether  or  not  this  a  valid  charge  against  the  State 
fund. 

In  our  opinion,  clearly  it  is  not.  One  who  pays  his  taxes  with  a  check,  if 
exchange  is  charged  when  the  check  is  paid,  has  not  paid  his  taxes  in  full  as 
the  law  requires.  Where  there  is  an  exchange  charge,  then,  it  is  a  valid 
claim  against  the  taxpayer,  and  the  machinery  of  the  law  which  the  law 
provides  for  the  collection  of  the  taxes  would  apply  as  well  to  such  deficit 
as  to  the  original  tax  itself. 


Chowan  Bridge  Tolls — Interest 

August  16.  1927. 

In  re  interest  on  the  Chowan  Bridge  Tolls. 

Section  12,  Chapter  74,  Public  Laws  of  1925,  authorizes  the  collection  of 
tolls  for  the  use  of  the  Chowan  River  Bridge.  It,  in  express  terms,  includes 
in  the  fund  to  be  used  to  pay  the  principle  and  interest  of  the  bonds  author- 
ized in  the  act  "reasonable  anticipated  interest  accretions."  Chapter  183, 
Public  Laws  of  1927.  added  another  section  to  the  act  of  192.5  designated 
Section  12  (a).  The  latter  section  creates  all  tolls  received  from  the  Chowan 
River  bridge  a  special  fund  for  the  payment  of  the  interest  and  principle 
on  the  bonds  authorized  by  the  act  of  192,5.  It  requires  the  State  Treasurer 
at  intervals  of  six  months  or  shorter,  in  his  discretion,  to  pay  over  said 
funds  to  the  State  Sinking  Fund  Commission  to  be  invested  by  it  to  create 
a  fund  for  the  discharge  of  the  principle  and  interest  on  notes  and  bonds 
authorized  by  the  act  of  1925.  So  we  think  it  is  very  clear  that  the  in- 
terest accretions  constitute  also  a  part  of  this  special  fund. 


Garnishment — State  Officer  or  State  Employee 

September  9,  1927. 

It  seems  that  an  attempt  was  made  to  serve  garnishee  process  upon  you  at 
the  time  that  the  monthly  salary  of  a  public  officer  became  due,  with  the 
intent  to  subject  this  monthly  payment  to  a  claim  for  taxes  said  to  be  due 
by  the  State  officer.  We  advised  you  at  the  time  that  such  process  did  not 
lie  against  the  State  and  you  now  require  of  us  a  written  opinion  to  this 
effect. 

Garnishment  is  thus  defined;  "Proceeding  whereby  plaintiff  seeks  to  sub- 
ject to  his  claim  property  of  defendant  in  the  hands  of  a  third  person  or 
money  owed  by  such  person  to  defendant." 
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The  Statutes  of  North  Carolina  provide  three  methods  of  garnishment,  (a) 
in  attachment  proceedings,  C.  S.  sections  817-823,  inclusive;  (b)  in  proceed- 
ings supplemental  to  execution,  section  719;  (c)  to  secure  the  payment  of 
taxes,  section  65  of  the  Revenue  Act  of  1925  and  C.  S.  8004.  In  none  of  these 
statutes  are  such  proceedings  made  applicable  to  the  State.  No  terms  are 
used  in  them  which  by  the  most  liberal  interpretation  could  be  held  to  include 
the  State.  AVhile  it  is  true  that  the  General  Assembly  would  have  consti- 
tutional authority  to  subject  the  State  as  a  debtor  to  such  proceedings,  yet 
it  has  not  done  so  directly  or  by  inference.  The  rule  is  stated  thus  and  no 
exception  to  it  in  any  of  the  states  has  been  discovered.  "In  the  absence  of 
express  provisions  to  the  contrary,  no  sovereign  government  will  be  deemed 
to  be  included  in  the  provisions  of  statutes  prescribing  who  may  be  made 
garnishee."  The  prime  reason  for  this  is  that  the  State  can  never  be  sued 
except  with  its  consent.  A  garnishee,  as  a  reference  to  the  above  statute 
will  show,  has  process  served  upon  him  aiid  must  answer  to  the  judgment  of 
the  Court  in  the  original  proceedings.  Another  reason  given  is  that  public 
policy  requires  the  salaries  of  the  officials  and  employees  of  the  State  to  be 
exempt  from  this  process. .  It  is  assumed  that  salaries  are  paid  to  them  for 
their  services.  If.  therefore,  those  salaries  are  held  up  in  this  way,  there 
can  be  no  efficient  service  on  the  part  of  the  State's  employees,  as  the  reward 
for  their  labors  has  been  diverted  to  other  purposes.  The  correct  reason, 
however,  is  the  one  first  given,  that  the  State  cannot  be  sued  without  its 
consent. 


Old  State  Bonds 

September  9,  1927. 

We  have  considered  the  copies  of  bonds  sent  you  by  Mr.  J.  O.  Carr,  of 
Wilmington,  and  enclosed  to  us  by  you  in  your  letter  of  September  8th. 

The  first  class  of  bonds,  which  appear  to  have  been  registered  in  the  name 
of  Mr.  A.  A.  Willard.  were  bonds  which  vsere  issued  under  Ordinance  No.  7 
of  the  State  Convention  of  1861  at  its  session  held  in  January,  1862.  It  is 
found  at  page  83  of  said  ordinances.  In  section  4  all  solvent  corporations 
subscribing  to  the  capital  stock  of  the  Chatham  Railroad  Company  were 
authorized  to  make  their  bonds  payable  to  the  Treasurer  of  the  State  of 
North  Carolina  for  the  amount  of  their  subscriptions  to  this  capital  stock. 
These  bonds  of  the  corporations  were  to  bear  six  per  cent  interest,  with  the 
principal  to  be  made  payable  twenty  years  after  date.  When  so  properly 
executed  these  bonds  could  be  deposited  with  the  Treasurer  of  the  State  who 
should  issue  to  said  solvent  corporations  the  coupon  bonds  of  the  State  of 
North  Carolina  with  the  amount  of  their  subscriptions  respectively.  These 
also  were  to  bear  six  per  cent  interest  with  the  principal  payable  twenty 
years  after  date.  The  Chatham  Railroad  Company  was  to  execute  mortgage 
to  the  State  securing  the  payment  of  the  amount  of  said  bonds.  From  the 
copy  enclosed  by  Mr.  Carr  it  is  plain  that  the  first  series  of  bonds  described 
by  him  were  issued  to  the  Raleigh  and  Gaston  Railroad  as  a  subscriber  to 
the  stock  of  the  Chatham  Railroad.  These  bonds  were  not  included  in  chap- 
ter 98  of  the  Public  Laws  of  1879.  tliQ  act  to  compromise  the  State  debt.  We 
do  not  think  that  section  5.  chapter  34  of  Battle's  Revisal,  which  provides  a 
scale  for  depreciation  of  Confederate  currency  applies  to  this  situation,  for 


BIENNIAL    REPORT    OP    THE    ATTORNEY    GENERAL  135 

this  is  plainly  intended  to  apply  only  to  claims  between  private  persons. 
There  has  been  some  litigation  in  the  court  in  regard  to  the  Chatham  Rail- 
road which  we  have  not,  as  yet,  been  able  to  find.  We  shall  be  compelled  in 
the  pressure  of  work  to  delay  further  investigation  on  this  point.  These 
bonds  are,  however,  plainly  not  now  obligations  of  the  State  of  North  Caro- 
lina, they  being  all  solvable  in  Confederate  currency  and  at  the  time  they 
became  due  such  currency  was  worthless. 

The  second  class  of  bonds,  of  which  Mr.  Carr  encloses  a  copy,  were  ordi- 
nary State  bonds  which  have  been  expressly  condemned  by  both  the  State 
Constitution,  section  6  of  Article  1,  and  the  Federal  Constitution,  section  4 
of  the  Fourteenth  Amendment. 


Bond — Coupon — Registration 

December  9,  1927. 

You  have  application  from  an  owner  of  a  .$1,000  coupon  bond  of  the  State 
to  register  $500  of  it  and  leave  $500  of  it  standing  as  a  coupon  bond.  Tou 
inquire  whether  or  not  under  existing  statutes  this  can  be  done. 

It  is  very  clear  that  this  cannot  be  done,  particularly  under  Chapter  66  of 
the  Extra  Session  of  1921.  That  chapter  is  brought  forward  in  the  Third 
Volume  of  the  Consolidated  Statutes  so  far  as  the  registration  of  bonds  is 
concerned,  in  sections  7401  to  7409,  inclusive. 

The  original  authority  to  issue  all  bonds  and  the  denomination  thereof  is 
to  be  found  in  the  Statute  authorizing  the  bonds.  The  registration  act  as 
rewritten  in  1921  deals  with  outstanding  bonds  and  not  with  any  part  of  a 
single  bond. 

When  a  bond  of  $1,000  is  presented  to  you  for  registration  as  to  $500, 
leaving  the  other  $500  still  a  coupon  bond,  it  cannot  be  done. 


Checks — Remittance  Fee 

December  20,  1927. 

The  General  Assembly  of  1921,  section  1  of  chapter  20  of  the  Public  Laws, 
permitted  all  banks  and  trust  companies  to  charge  a  fee  of  not  to  exceed 
one-eighth  of  one  per  cent  on  remittances  covering  checks,  the  minimum 
fee  on  any  remittance  to  be  ten  cents. 

Section  4  of  the  Act  in  these  words  expressly  prohibits  this  charge  on 
checks  belonging  to  the  State :  "All  checks  drawn  on  the  banks  and  trust 
companies  in  this  State  in  payment  of  obligations  due  the  State  of  North 
Carolina  or  the  Federal  Government  shall  be  exempt  from  the  provisions  of 
sections  1  and  2  of  this  Act." 

This,  of  course,  is  a  positive  expression  by  the  General  Assembly  on  the 
subject.  Consequently,  such  checks  are  not  subject  to  the  fee  on  remittances 
allowed  by  section  1  of  the  Act. 


Depository  Bonds — Liability 

January  28,  1928. 

In  a  personal  interview  you  tell  us  that  you  had  on  deposit  in  the  National 
Bank  of  Fayetteville,  N.  C. — which  bank  is  now  in  the  hands  of  a  receiver — 
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at  the  time  of  the  appointment  of  the  receiver  certain  funds  belonging  to 
the  State  of  North  Carolina  which  had  been  deposited  in  the  name  of  the 
Confederate  Woman's  Home.  This  was  part  of  the  appropriation  made  by 
the  State  to  that  Home. 

The  Fidelity  &  Deposit  Company  of  Maryland  sets  up  the  claim  that  this 
particular  fund  was  not  protected  by  the  bank  depository  bond  executed  by 
it  to  you  as  State  Treasurer  for  the  benefit  of  said  national  bank.  We  think 
that  the  condition  of  that  bond  is  such  that  the  fund  so  deposited  is  no  less 
protected  than  the  general  funds  of  the  State  remaining  in  the  bank  at  the 
time  of  its  insolvency.  The  particular  provision  in  the  bond  which  protects 
such  fund  is  as  follows : 

All  moneys  belonging  to  said  Benjamin  R.  Lacy,  personally  or 
as  Treasurer,  or  to  those  to  whom  he  may  from  time  to  time, 
personally  or  as  Treasurer,  by  check,  draft,  or  bill  of  exchange, 
direct  payment  to  be  made,  all  moneys  which  said  Benjamin  R. 
Lacy  may  either  personally  or  as  Treasurer  of  the  State  of  North 
Carolina  deposit  with  said  National  Bank  of  Fayetteville  which 
may  in  any  manner  come  into  its  custody  or  possession  while 
acting  as  State  depository,  or  which  may  be  received  by  it  by 
virtue  of  its  being  said  State  depository,"  etc. 

This  fund  is  part  of  the  appropriation  made  for  the  support  of  this  insti- 
tution and  under  chapter  128  of  the  Public  Laws  of  1925  could  not  be  de- 
posited by  the  Confederate  Woman's  Home  in  any  other  bank  than  one 
selected  by  the  State  Treasurer  as  an  official  depository.  The  only  banks 
that  are  selected  as  such  are  those  which  execute  an  adequate  bond  to  protect 
all  moneys  of  the  State  deposited  in  them  by  any^  agency  of  the  State  as  the 
State's  money. 


Statute — Validity 

March  30,  1928. 

In  my  opinion.  Chapter  41,  Public  Laws  of  1927,  entitled  "An  Act  to  Pro- 
vide for  the  Construction  of  a  Bridge  Across  the  Cape  Fear  River  at  Wil- 
mington and  to  Provide  Funds  for  the  Erection  of  the  Same"  was  enacted 
in  accordance  with  the  requirements  of  section  14,  Article  II  of  the  Consti- 
tution, as  appears  from  the  following  synopsis  of  the  general  entries : 

H.  B.  No.  472,  a  bill  to  be  entitled  "An  Act  to  Provide  for  the  Construction 
of  a  Bridge  Across  the  Cape  Fear  River  at  Wilmington  and  to  provide  Funds 
for  the  Erection  of  the  Same,"  introduced  in  the  House  by  Representative 
Campbell,  February  8,  1927.  H.  J.,  page  170,  referred  to  the  Committee  on 
Roads. 

Reported  favorably  by  the  Committee  February  15th,  H.  J.,  p.  225. 

Passed  second  reading,  roll  call,  ayes,  108,  naming  them ;  nays,  none.  H.  J., 
p.  249-250. 

Passed  third  reading,  roll  call,  ayes,  114,  naming  them ;  nays,  none ;  Feb- 
ruary 17th,  and  was  sent  to  the  Senate  February  18th. 

S.  B.  583.  H.  B.  472,  referred  to  the  Committee  on  Roads,  S.  J.,  p.  247. 

Reported  favorably  February  19th,  S.  J.  p.  271.  passed  second  reading,  roll 
call,  ayes,  44,  naming  them ;  nays,  1,  naming  him,  on  February  21,  S.  J.  287. 

Passed  third  reading  February  22nd,  ayes  42,  naming  them ;  nays,  none, 
and  was  ordered  enrolled. 
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On  February  23rd  it  was  reported  duly  enrolled,  duly  ratified,  sent  to  the 
ofiice  of  the  Secretary  of  State,  S.  J.,  p.  401.  On  the  same  day,  it  was  reported 
enrolled  and,  ratified  by  the  House  Committee,  H.  J.,  p.  387. 

I  am  further  of  the  opinion  that  all  the  necessary  preliminaries  to  the 
issue  of  notes  anticipating  a  bond  issue  under  such  Act  have  been  duly  com- 
plied with,  both  by  the  Governor  and  Council  of  State,  and  by  the  State 
Treasurer.  Consequently,  such  notes,  when  issued,  are  a  valid  and  consti- 
tutional obligation  of  the  State  of  North  Carolina  for  the  payment  of  which 
the  full  face  credit  and  taxing  power  of  the  State  are  pledged. 


State  Deposits — Inteeest 

April  17,  1928. 
In  re  Madison  County  Notes 

The  General  Assembly  of  1927,  in  chapter  95  of  the  Public  Laws,  provided 
for  the  issue  of  $30,000,000  of  highway  bonds.  The  first  issue  of  the  amount 
so  allowed  was  $20,000,000.  From  this  $20,000,000  there  was  allocated  to 
Madison  County  $230,000  in  part  payment  of  the  amount  lent  by  Madison 
County  to  the  State  Highway  Commission.  There  was,  as  usual,  sent  to 
Madison  County  a  questionnaire  requiring  definite  information  in  regard  to 
the  loan..  It  appeared  from  that  questionnaire  when  it  returned  that  the 
county  had  pledged  the  amount  due  it  to  the  payment  of  its  outstanding 
notes  held  by  the  Hanover  National  Bank  in  New  York. 

Under  such  circumstances,  section  13  of  the  bond  act  of  1927  required  this 
$230,000  to  be  turned  over  to  the  State  Sinking  Fund  Commission  to  be  used 
in  meeting  the  outstanding  notes  of  Madison  County  as  they  became  due. 
$235,000  became  due  at  the  Hanover  National  Bank  on  May  31,  1927.  You, 
acting  for  the  Sinking  Fimd  Commission,  took  up  $230,000  worth  of  these 
notes,  using,  of  course,  the  money  in  this  Sinking  Fund  belonging  to  Madison 
County.  That  left  a  balance  of  $5,000  unprovided  for.  The  county  of  Madi- 
son, however,  paid  this  $5,000  from  its  own  treasury. 

There  was  allocated  to  Madison  County  from  the  $10,000,000  bond  issue 
$115,100.  Madison  County  still  has  outstanding  notes  in  the  hands  of  the 
Hanover  National  Bank  of  $100,000,  due  July  1,  1928,  and  $100,000,  due  Sep- 
tember 1,  1928.  You  have,  therefore,  in  the  Sinking  Fund  now  $115,100  which 
can  be  used,  and  should  be  used,  in  meeting  the  $100,000  payment  due  July  1, 
1928.  When  that  is  paid,  there  will  be  left  in  your  hands  $15,100  to  be 
invested  by  the  Sinking  Fund  Commission  until  the  note  of  September  1, 
1928,  becomes  due. 

The  county  of  Madison  applies  to  you  for  a  refund  of  the  $5,000  paid  by 
it  as  hereinbefore  stated,  thus  leaving  $10,100  in  your  hands  applicable  to 
the  note  due  September  1,  1928.  We  think  you  have  not  authority  to  refund 
this  $5,000.  The  statute,  section  13  thereof,  is  too  clear  that  all  these  funds 
allocated  by  the  State  Highway  Commission  to  a  particular  county  should 
be  used  in  meeting  the  outstanding  obligations  of  the  county  for  us  to  hold 
otherwise. 

In  the  Matter  of  Interest  on  Deposits 

There  can  be  no  doubt  that  C.  S.  section  7684  limited  the  interest  which 
you  could  charge  upon  State  balances  in  banks  to  3  per  cent.     This  section, 
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however,  was  in  this  regard  clearly  modified  by  section  4,  Chapter  128,  Public 
Laws  of  1925.  That  section  allows  you  to  make  such  contracts  with  the 
bank  depositories  for  the  payment  of  interest  on  average  daily  or  monthly 
balances  as  may  appear  advantageous  to  the  State  in  your  opinion  and  that 
of  the  Governor. 


Bonds — Registered — Transfer 

July  12,  1928. 
Transfer  of  Registered  Bonds 

The  statute,  III  C.  S.  7405,  permits  the  transfer  of  registered  bonds  by  a 
written  assignment  acknowledged  or  approved  in  a  form  satisfactory  to  you. 
If,  therefore,  a  guarantee  of  a  signature  to  such  assignment  is  made  by 
some  trust  company,  and  you  choose  to  accept  it,  it  will  be  all  right.  The 
better  plan  always  is  to  have  the  transferrer  or  assignor  to  acknowledge  his 
signature  before  a  notary  public  and  for  such  notary  public  to  certify  the 
same  under  his  hand  and  seal. 


Inheritance  Tax — State  Bonds 

August  21,  1928. 

Hon.  R.  A.  Dough  ton,  Commissioner  of  Revenue,  has  delivered  to  you  41/4% 
bonds  of  the  State  of  North  Carolina  of  the  par  value  of  $50,000  just  received 
by  him  in  part  payment  of  inheritance  taxes  under  section  25  of  the  Revenue 
Act  of  1927.  I  have  advised  that  it  is  his  duty  to  accept  the  bonds  go  offered 
in  part  payment  of  inheritance  tax  at  par.  and  your  duty  to  receive  them  in 
settlement  with  him. 

You  inquire  as  to  what  you  should  do  with  the  bonds.  If  the  bonds  can 
be  sold  at  par — and  of  course,  accrued  interest — you  have  authority  to  so 
dispose  of  them,  and  to  place  the  money,  of  course,  in  the  State  Treasury. 
It  will  be  your  duty  to  hold  them  unless  and  until  they  can  be  so  sold  at 
par  and  accrued  interest.  If  they  cannot  be  so  sold  at  par  before  the  meeting 
of  the  next  General  Assembly,  I  advise  that  report  should  be  made  to  the 
General  Assembly  of  the  situation  so  that  it  may  authorize  and  direct  you 
as  to  what  course  you  should  take. 


OPINIONS  TO  THE  STATE  SUPERINTENDENT 
OF  PUBLIC  INSTRUCTION 


County  Board — School  Fund 

September  25,  1926. 
In  re  $18,000 — Brunswick  Coimty 

Stated  shortly,  the  facts  in  relation  to  this  loan  were  as  follows : 

$18,000  was  allocated  to  the  Southport  special  tax  district  out  of  the  first 
State  special  building  fund  to  complete  high  school  building  in  that  district. 
Pending  negotiations  to  secure  said  loan  from  the  State,  but  after  the  loan 
was  authorized,  the  County  Board  of  Education  borrowed  from  the  Hanover 
National  Bank  of  New  York  $18,000  which  was  to  be  paid  off  as  soon  as  the 
$18,000  was  received  from  the  State.  The  State  warrant  was  issued  for 
this  amount,  deposited  in  a  local  bank,  and  the  warrant  was  paid  on  pre- 
sentation to  the  State  Treasurer.  In  returning  the  proceeds  of  the  war- 
rant to  the  bank  in  which  it  was  deposited,  the  amount  was  lost  through 
the  failure  of  the  Commercial  National  Bank  of  Wilmington.  The  County 
Board,  under  these  conditions,  paid  the  $18,000  to  the  Hanover  National 
Bank  on  September  4,  1923,  out  of  a  county-wide  bond  issue  based  upon 
section  266,  et  seq.  of  the  school  code  of  1923.  The  receiver  of  the  Com- 
mercial National  Bank,  which  was  the  principal  debtor  of  the  County  Board 
of  Education  for  the  $18,000  held  up  in  transit,  has  recently  declared  a 
dividend  and  paid  the  County  Board  of  Education  about  $5,000  as  a  divi- 
dend upon  the  lost  $18,000. 

The  material  question  presented  upon  this  statement  of  facts  is  as  follows : 

Can  the  County  Board  of  Education  apply  this  $5,000  to  indebtedness 
incurred  by  the  Southport  special  tax  district  since  the  refunding  of  out- 
standing indebtedness  by  the  County  Board  of  Education  under  section  266 
of  the  school  code? 

It  seems  that  the  local  board  of  trustees  acting  under  an  abortive  charter 
granted  to  the  Southport  district  (see  Chapter  251,  Private  Laws  of  1921) 
borrowed  money  from  a  local  bank  in  the  amount  of  about  $10,000  some 
time  the  latter  part  of  1923;  the  money  so  borrowed  being  for  building  and 
equipment  vpith  no  part  of  it  used  to  extend  the  term  beyond  six  months. 

We  think  it  is  clear  that  this  dividend  goes  to  the  County  Board  of  Educa- 
tion, that  body  having  provided  for  the  $18,000  loan  out  of  funds  raised 
upon  the  credit  of  the  county  at  large.  Notwithstanding  this,  however,  we 
think  that  board  can  use  this  dividend  money  in  paying  in  part  the  out- 
standing local  indebtedness  of  the  Southport  district,  it  appearing  that  it 
was  used  in  the  building  and  equipment  of  the  building  which  is  itself  ulti- 
mately a  county  obligation  if  the  building  was  necessary  to  run  the  school 
six  months. 

The  question  of  fact  involved  in  the  determination  of  the  authority  of 
the  County  Board  of  Education  to  so  use  this  dividend  is  a  matter  to  be 
determined  by  the  County  Board  itself  in  administering  the  fund.  If  upon 
investigation,  it  finds  that  the  statement  of  facts  herein  contained  is  cor- 
rect, then  it  has  authority  to  vote  this  dividend  to  this  special  purpose.     If, 
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however,  upon  investigation  it  finds  that  the  facts  are  not  as  herein  stated, 
then  the  dividend  goes  into  the  general  county  fund. 


County   Boaed — Moetgage 

September  27,  1926. 

You  submit  to  me  letter  of  Mr.  Plummer  Stewart,  Chairman,  Mecklenburg 
County  Board  of  Education,  asking  if  a  county  board  of  education  may 
execute  its  note  and  deed  of  trust  on  teacherage  property  of  the  local  schools 
to  secure  a  loan  for  erection  of  the  teacherage. 

There  is  no  statute  giving  the  county  board  of  education  such  authority. 
In  the  absence  of  such  a  statute,  I  am  of  the  opinion  that  the  county  board 
of  education  has  no  authority  to  place  a  mortgage  or  deed  of  trust  on  school 
property.     It  is  certainly  contrary  to  public  policy  for  this  to  be  done. 


Oephanages — Public  Schools 

October  13,  1926. 

I  have  your  letter  of  October  12th  sending  copies  of  letters  with  respect 
to  admitting  children  from  Kennedy  Memorial  Home  to  the  Farm  Valley 
Rural  School,  Lenoir  County.  I  think  this  matter  should  be  taken  up  by 
the  Board  of  Education  at  its  next  meeting. 

The  statute  places  a  specific  obligation  upon  the  State.  The  State  ought 
to  meet  that  obligation.  My  personal  opinion  is  that,  if  necessary,  a  suffi- 
cient allocation  of  funds  from  the  emergency  appropriation  should  be  made 
for  this  purpose. 


School  Land — Sale 

October  20,  1926. 

We  think  that  neither  the  county  board  of  education  nor  the  trustees  of 
a  special  charter  school  have  any  authority  to  sell  land  heretofore  acquired 
for  school  purposes,  except  when  it  ceases  to  be  used  for  school  purposes. 


Transfer  of  Children 

November  24,  1926. 

I  have  your  letter  of  November  22,  sending  letter  from  Superintendent 
Patton  of  Burke  County.  He  asks  if  families  living  in  one  special  tax  district 
may  be  transferred  to  another,  with  particular  reference  to  the  Valdese 
and  Rutherford  College  special  tax  districts. 

Under  III  C.  S.  5485,  a  county  board  of  education  may  consolidate  local 
tax  districts  having  different  tax  rates,  but  when  this  is  done  the  tax  rate 
of  the  consolidated  district  is  limited  to  the  lowest  rate  voted  by  either  of 
the  two. 

Provision  is  made  by  III  C.  S.  5486  for  transferring  families  from  non- 
local tax  to  local  tax  or  special  charter  districts.  Nothing  is  said  about  a 
transfer  from  one  local  tax  district  to  another.     I  recall  no  other  statute 
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on  the  subject.     I  am  of  opinion  that  this   statute  does  not  apply  to  the 
situation  set  out  in  Superintendent  Patton's  letter.   • 


Tate  v.  McDoweli,  County 

November  24,   1926. 

I  have  your  letter  of  November  22d,  sending  letter  of  Superintendent 
Bradley  of  Davis  County. 

You  are  correct  in  advising  the  local  school  officials  that  the  opinion  in 
Tate  V.  Board  of  Education  does  not  affect  article  18  of  the  school  code,  now 
III  C.  S.  5585,  et  seq. 

In  the  Tate  case,  McDowell  County  undertook  to  issue  bonds  for  school 
buildings  without  authorization  by  the  General  Assembly.  The  sole  and 
single  question  presented  in  the  case  was  as  to  whether  such  bonds  could 
be  issued  when  there  was  no  statute  applicable  to  McDowell  County.  The 
Court  said  that  this  could  not  be  done  for  the  reason  that  it  was  incumbent 
upon  the  General  Assembly  first  to  make  provision  and  authorization  for 
the  purpose. 

There  is  full  legislative  authority  in  our  present  statutes  for  the  main- 
tenance of  the  six  months'  school  term  and  the  levy  of  taxes  for  that  purpose. 
There  may  be  some  doubt  as  to  the  exact  boundaries  of  the  opinion  in  the 
Tate  case  with  respect  to  other  matters,  but  there  can  be  none  as  to  this. 


Statute — Jackson   County 

December  14,  1926. 

I  have  your  letter  of  December  13,  sending  letter  from  Mr.  J.  N.  Wilson, 
superintendent  of  public  schools,  Jackson  County. 

Chapter  331,  Public-Local  Laws,  1925,  provides  a  new  form  of  county  gov- 
ernment for  Jackson  County.  I  assume  that  it  was  adopted  by  vote  of  the 
people  as  therein  required,  and  that  the  commissioners  were  elected  at  the 
recent  election.  It  provides  for  a  county  commissioner  of  public  welfare, 
who  shall  be  chairman  of  the  county  board  of  education.  In  addition  to  this, 
he  is  to  act  as  superintendent  of  public  welfare  and  to  perform  all  the 
duties  of  that  office.  He  serves  as  one  of  the  three  members  of  the  board 
of  county  commissioners. 

I  assume  that  this  officer  entered  upon  his  duties  as  county  commissioner 
of  pubUc  welfare  and  member  of  the  board  of  commissioners  of  the  county 
at  the  regular  time  on  the  first  Monday  in  December.  But  he  did  not  at 
that  time  become  a  member  of  and  chairman  of  the  county  board  of  edu- 
cation. By  the  proviso  at  the  end  of  sub-section  (c)  of  section  1  of  the  act, 
and  also  by  section  5  of  the  act,  the  county  board  of  education  remains  as 
constituted  until  the  first  Monday  in  April,  1927.  At  that  time  the  duties 
of  the  county  board  of  education  are  transferred  to  this  county  commissioner 
of  public  welfare  as  chairman  of  the  board  of  education  and  his  two  asso- 
ciate members  who  will  be  appointed  by  the  General  Assembly  in  the 
regular  way. 

You  will  thus   see  that  the  county   commissioner  of  public   welfare  does 
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not  at  this  time  become  chairman  of  the  board  of  education,  but  that  the 
present  chairman  continues  as  such  until  his  term  expires  in  April. 


Transfer  of  Pupixs 

January  IS,  1927. 

In  regard  to  the  question  propounded  to  you  by  Mr.  M.  E.  Tount  of  the 
Graham  Public  Schools  in  his  letter  of  January  4th,  we  agree  with  him  and 
you  that  there  is  no  statute  which  permits  the  transfer  of  the  family  men- 
tioned by  him  from  a  local  tax  district  to  the  special  charter  district  of 
the  City  of  Graham  As  there  is  no  law  for  such  transfer,  there  is  no  way 
by  which  it  can  be  legally  done. 

Mr.  Taylor's  letter  of  January  6th  to  you  also  presents  a  question  that 
could  be  solved  only  in  accordance  with  the  county-wide  plan  as  set  out 
in  section  73  (a)  of  the  school  code.  That  plan  seems  to  contemplate  the 
consolidation  of  districts  and  parts  of  districts.  If  it  is  complied  with 
throughout  as  required  for  proper  consolidation,  no  doubt  the  board  of  edu- 
cation could  divide  the  district  and  put  part  of  it  with  one  consolidated  dis- 
trict and  the  other  part  with  another  consolidated  district,  provided  they  had 
formed  themselves  strictly  to  the  consolidation  provided  for  in  section  73 
(a).  If  they  have  not  done  this,  then,  of  course,  they  could  not  divide 
the  district. 


County    Board — Tort— Liability 

March  14,  1927. 

In  reply  to  yours  of  March  11th.  We  have  read  the  letter  of  Mr.  R.  W. 
Allen  to  you,  and  herewith  return  it. 

The  county  board  of  education  is  no  more  liable  for  damages  to  third  or 
outside  persons  occasioned  by  the  neglect  of  its  employee  driving  a  truck, 
than  it  is  to  the  children  being  carried  on  the  truck.  They  have  no  au- 
thority to  use  the  school  funds  to  compensate  for  injuries  thus  inflicted. 

Under  peculiar  and  unusual  circumstances  indicating  personal  neglect 
on  the  part  of  a  member  of  the  board,  as,  for  instance,  the  employment  of 
a  drunken  or  notoriously  reckless  driver,  the  individual  members  of  the 
board  may  possibly  be  liable.  We  know  of  no  instance  in  which  either  the 
board  or  individual  members  could  be  liable  for  damages  for  such  neglects. 


State  Board — Teacher — Appeal 

March  31,  1927. 

I  am  in  receipt  of  your  letter  of  March  29th,  saying  that  Miss  Fannie  J. 
Caldwell,  former  teacher  in  Pembroke  Normal  School,  asks  for  a  hearing 
before  the  State  Board  of  Education  upon  her  discharge  from  employment 
in  that  school.  I  have  examined  the  statutes  to  which  you  make  reference. 
Changing  the  authority  under  which  members  of  the  board  of  trustees  are 
appointed  does  not  repeal  C.  S.  5846. 

That  section  is  still  in  force,  and  I  think  that  the  lady  has  a  right  to  a 
hearing  before  the  Board. 
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School  Funds — Application 

May  5,  1927. 

Your  letter  of  April  30th,  enclosing  a  letter  to  you  from  Mr.  J.  H.  Cowles, 
has  been  considered. 

It  seems  that  the  Lexington  High  School  District  is  a  special  charter  High 
School  district.  As  such,  under  the  machinery  provided  in  chapter  87,  Public 
Laws,  Extra  Session  1920,  it  has  issued  bonds  to  a  large  amount  for  the 
erection  of  a  school  building.  It  developed  that  the  proceeds  of  these  bonds 
was  $20,000  more  than  was  necessary  to  be  used  in  the  erection  of  the  build- 
ing. The  trustees  of  the  School  District  used  this  $20,000  in  paying  off 
maturing  bonds  of  the  issue  and  also  interest  on  bonds  unpaid  to  the  amount 
of  $14,287.50.  The  remainder  of  the  $20,000  of  proceeds  is  in  the  hands  of 
their  Treasurer. 

We  think  this  is  a  legitimate  use  of  the  excess  proceeds  of  the  bond  sale. 
In  some  particulars  it  is  essentially  an  appropriate  use.  The  balance  then 
in  their  hands  may  be  applied  to  the  same  purpose  as  may  be  necessary  here- 
after. 

The  trouble  about  the  situation  developed  in  that  School  District  appears 
to  be  this :  Having  the  proceeds  of  the  bond  sale  in  hand  to  the  amount 
above  stated  and  using  them  in  the  w^ay  they  did,  they  went  further  and  used 
the  proceeds  of  the  tax  levied  to  meet  the  payment  of  bonds  in  the  current 
expenses  of  the  School  District  itself.  This  they  had  no  authority  to  do.  but 
having  been  done,  it  appears  there  is  now  no  remedy  for  the  situation.  They 
should  hereafter,  however,  apply  the  proceeds  of  the  tax  levied  to  meet  the 
bonds  only  for  the  purpose  authorized  in  the  statute. 

It  is  scarcely  necessary  to  call  your  attention,  however,  to  the  fact  that 
the  statute  under  which  these  bonds  were  issued  has  been  specifically  repealed 
in  the  School  Code  of  1923.  This  repeal,  however,  cannot  in  any  way  affect 
the  right  of  the  bond  purchasers  to  the  levy  of  the  tax  each  year  for  the 
purpose  of  paying  them  and  both  the  interest  and  the  principal  of  the  bonds. 
they  being  serial  in  nature. 


Public  Officer — Double  Office  Holding 

May  10,  1927. 

You  state  that  in  a  county  in  North  Carolina  there  is  a  board  of  education 
composed  of  five  members.  That  at  the  time  appointed  for  the  election  of 
county  superintendent,  the  board  voted  three  for  B  and  two  for  A.  It  has 
developed  since  that  one  of  the  majority  voting  for  B  had  qualified  as  a 
member  of  a  school  cbmmittee  in  a  special  tax  district  since  his  appointment 
and  qualification  as  member  of  the  county  board  of  education.  You  ask  what 
effect  this  situation  has  upon  the  validity  of  the  election  of  B  as  county 
superintendent  on  April  7,  1927. 

It  is  entirely  clear  that  upon  the  decision  of  the  North  Carolina  Supreme 
Court   there  was   no   election  on   April   7,   1927,   of  county   superintedent   of 

schools,  C ,  the  member  of  the  board  described  above,  having  vacated  his 

ofiice  as  such  member  by  accepting  the  ofiice  of  school  committeeman,  all  his 
acts  in  consequence  of  such  acceptance  being  absolutely  void.  See  Whitehead 
V.  Pittman,  165-89;  State  v.  Long,  186-516. 
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Under  such  circumstances,  the  present  incumbent  holds  over  until  his  suc- 
cessor is  duly  and  legally  elected  and  qualifies  in  the  ofiice. 


School  District — Abolition 

July  27,  1927. 

I  am  in  receipt  of  your  letter  of  July  8th  sending  letter  of  July  7th  from 
Superintendent  Murphy,  of  Pender  County.  I  endeavor  to  ansvper  his  in- 
quiries as  follows : 

I  am  of  opinion  that  the  County  Board  of  Education  should  endorse  and 
approve  the  petition  for  an  election  to  abolish  Union  Taxing  District  if  it 
complies  with  School  Code,  section  227.  It  appears  that  there  may  be  an 
indebtedness  incurred  for  construction  of  a  room  on  the  Williard  school  house, 
which  is  part  of  the  present  Union  Taxing  District.  This  was  incurred  prior 
to  the  establishment  of  the  Union  District.  It  does  not  appear  that  the 
indebtedness,  if  there  be  any,  is  necessarily  that  of  the  Union  District,  and 
I  cannot  assume  from  the  letter  that  it  is  so. 

Mr.  Murphy  states  that  the  bonds  provided  for  at  the  election  on  July  31, 
1926,  have  not  been  issued.  It,  therefore,  appears  that  there  is  not  present 
indebtedness  of  the  Union  Taxing  District  and  the  prohibition  upon  abolish- 
ing a  district  which  is  in  debt  would  not  stand  in  the  way.  The  abolishing 
of  the  district  upon  the  vote  of  the  people  in  an  election  called  for  that 
purpose  would  automatically  dispose  of  the  necessity  and  the  right  to  issue 
the  bonds. 

The  two  elections,  as  suggested  in  his  second  question,  could  not  be  held 
at  the  same  time. 

If  the  election  is  held  after  the  regular  time  for  levying  the  school  taxes 
this  year,  the  Board  of  Commissioners  should  proceed  to  levy  the  special  tax 
already  voted,  this  levy  to  be  made  when  other  County  and  District  taxes  are 
so  levied.  The  taxes  should  be  levied  and  collected  upon  the  situation  as  it 
exists  at  the  regular  time  for  the  levy  of  taxes.  The  unexpended  money 
collected  for  payment  of  bonds  and  interest  thereon  should  be  returned  to 
the  taxpayers  as  the  District  is  abolished. 


Equalization  Fund — Act  of  1927 

July  21,  1927. 

A  number  of  inquiries  from  local  school  officials  having  reached  this  office, 
and  at  your  request,  I  furnish  you  the  following  opinion  in  regard  to  the  tax 
levy  in  the  several  counties  for  the  support  of  the  six  months'  school  term: 

By  the  equalizing  act,  chapter  256,  Public  Laws  of  1927,  the  support  of  the 
six  months'  school  term  becomes  more  than  ever  a  joint  enterprise  of  the 
State  and  counties.  The  act  is  primarily  designed  to  establish  the  basis  upon 
which  the  fund  is  to  be  distributed.  Heretofore  the  State  has  participated 
in  the  payment  of  teachers'  salaries  only.  The  new  act  extends  this  par- 
ticipation to  a  sum  for  operating  expenses  equal  to  15  per  cent  of  the  teach- 
ers' salaries. 

The  State  Board  of  Equalization  placed  its  valuation  upon  the  property 
in  each  of  the  counties.     The  State  Department  of  Education  checked  and 
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determined  the  1926-27  budget  of  each  county  for  the  six  months'  school  term 
as  fixed  by  the  State  salary  schedule  and  not  in  excess  of  the  number  of 
teachers  required  by  law. 

To  the  salary  fund  budget  thus  determined  was  added  not  in  excess  of  15 
per  cent  thereof  as  a  part  of  the  current  expenses  other  than  salaries. 

The  county  which,  by  a  tax  rate  of  40c  or  less  upon  the  valuation  so  fixed 
by  the  State  Board  of  Equalization,  can  raise  a  sum  equal  to  that  thus  fixed 
by  the  checking  of  its  1926-27  budget,  does  not  participate  in  the  equalization 
fund.  All  other  counties  do  participate,  and  to  each  of  them  the  State  Board 
of  Equalization  assigned  from  such  fund  a  sum,  which  together  with  a  tax  of 
40c  on  the  valuations  of  the  county  as  fixed  by  the  State  Board  of  Equaliza- 
tion, will  equal  its  1926-27  budget  as  so  checked  and  determined  by  the  State 
Department  of  Education. 

Each  county's  budget  so  determined  and  certified  by  the  State  Department 
of  Education  to  the  State  Board  of  Equalization  is  based  upon  the  operations 
of  the  schools  for  the  year  1926-27.  and  these  grow  out  of  the  attendance 
record  for  the  year  1925-26.  In  each  of  the  counties  there  will  naturally  be 
a  normal  increase  in  the  attendance  each  year.  Under  the  law  the  average 
daily  attendance,  showing  such  increase  for  the  year  1926-27,  is  the  basis  for 
the  budget  of  1927-28.  The  State  does  not  participate  in  the  salary  fund  for 
this  expected  and  normal  increase.  The  statute,  school  code,  section  176, 
sets  up  a  requirement  for  the  employment  of  teachers  for  each  school  based 
upon  the  average  attendance  for  the  preceding  school  year.  There  is  no 
change  in  the  law  in  this  respect,  and  the  additional  number  of  teachers 
necessary  for  such  increased  attendance  of  pupils  must  be  cared  for  by  the 
levy  of  taxes  outside  of  the  rate  necessary  to  provide  the  county's  share  of 
the  fund  in  which  the  State  participates. 

The  boards  of  county  commissioners  in  participating  counties  are  under  the 
law  required  to  levy  taxes  as  follows : 

1.  Upon  the  county  assessed  valuations  for  the  year  1927  at  a  rate  which, 
with  other  funds  appropriated  to  the  support  of  the  six  months'  school  term 
by  the  Constitution  and  the  law,  will  produce  a  net  sum  the  equal  of  that  of 
a  tax  rate  of  40c  on  the  property  valuations  of  the  county  as  fixed  by  the 
State  Board  of  Equalization.  The  net  sum  so  produced  vsdll  be  the  amount 
of  the  county's  share  in  the  support  of  the  six  months'  school  term  in  which 
the  State  participates. 

2.  For  the  salary  fund  a  rate  sufficient  to  produce  upon  county  assessed 
valuations  a  net  sum  that  will  take  care  of  the  normal  increase  in  the  num- 
ber of  teachers  employed  at  the  State,  or  county,  salary  schedule  based  upon 
the  average  attendance  for  the  school  year  1926-27.  See  school  code,  section 
176.  The  obligation  of  the  commissioners  to  take  care  of  this  normal  increase 
is  not  affected  by  sections  8  or  9,  or  any  other  provision  of  the  equalizing  act. 

3.  For  the  debt  service  fund  of  all  kinds  as  required  by  section  185  of  the 
school  code. 

4.  For  the  remainder  of  the  current  expense  fund  in  excess  of  that  i)or- 
tion  of  it  represented  by  15  per  cent  of  the  salary  fimd  included  in  the 
apportionment  from  the  State.     For  items,  see  school  code,  section  175   (a). 

It  is  obligatory  upon  the  commissioners  to  levy  taxes  sufficient  to  take  care 
of  items  1,  2  and  3  above.  The  same  requirement  exists  as  to  item  4  with 
the  limitation  that  the  extent  to  which  such  expenditures  will  be  made  is 
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largely  in   the  joint  discretion  of  the  county   board   of   education   and   the 
county  commissioners. 

For  the  support  of  the  six  months'  school  term  the  county  commissioners 
may  also  in  their  discretion  levy  taxes  as  follows : 

1.  For  increased  current  expenses  due  to  the  employment  of  a  higher 
grade  of  teachers  than  were  employed  the  preceding  year.  School  code,  section 
176,  and  section  9  of  the  equalizing  act. 

2.  For  increased  current  expenses  due  to  the  employment  of  a  greater 
number  of  teachers  than  actually  required  by  the  law  based  upon  the  attend- 
ance for  the  preceding  year.  School  code,  section  176,  and  section  9  of  the 
equalizing  act. 

3.  For  increased  current  expenses  due  to  supplementing  teachers'  salaries 
- — that  is,  paying  them  at  a  higher  rate  than  that  fixed  by  the  State  or  county 
schedule.     School  code,  section  176.  and  section  9  of  the  equalizing  act. 

4.  For  the  capital  outlay  fund,  see  school  code,  section  175  (b).  Under 
the  constitution  and  the  law  the  duty  rests  upon  the  commissioners  to  pro- 
vide necessary  buildings  and  equipment  for  the  conduct  of  the  six  months' 
school  term.  The  amount  that  they  mil  levy  for  this  purpose  is  to  be 
determined  by  the  needs  and  necessities  of  each  case,  and  within  constitu- 
tional principles  and  the  powers  conferred  upon  them  by  statute,  is  largely 
a  matter  within  their  discretion. 


Attorney   and    Client — Dealing 

July  2.3,  1927. 

We  have  considered  carefully  letter  of  Supt.  John  C.  Lockhart  to  you  in 
relation  to  the  school  site  in  the  Gary  special  school  taxing  district.  It  seems 
that  Mr.  J.  M.  Broughton  has  been  acting  as  attorney  for  the  County  Board 
of  Education,  both  in  relation  to  the  purchase  of  this  site  and  in  other 
matters.  One  site  had  been  selected  by  the  Board  and  it  turned  out  that  the 
particular  site  had  been  encumbered  by  a  right-of-way  vested  in  the  Caro- 
lina Power  &  Light  Company.  Naturally  and  properly,  Mr.  Broughton  held 
that  this  was  such  an  encumbrance  upon  the  property  that  the  Board  could 
not  secure  a  perfect  and  unencumbered  title  to  that  particular  site. 

Later  the  Board  selected  another  site  containing  6.3  acres  of  land,  the 
title  to  which  was  vested  in  Mr.  Broughton,  with  N.  C.  Hines  having  an 
equity  therein.  The  Board  agreed  to  purchase  this  site  from  Mr.  Broughton 
for  the  sum  of  $4,500. 

Upon  this  you  inquire  whether  there  was  anything  illegal  in  this  dealing 
of  Mr.  Broughton  with  his  client,  the  County  Board  of  Education.  The 
law  does  not  prohibit  an  attorney  from  dealing  with  his  client,  but  to  a  certain 
extent  it  looks  with  suspicion  upon  contracts  thus  made.  That  the  contract 
itself  may  be  valid,  it  must  api^ear  that  the  transaction  was  free  and  above 
board,  and  that  the  sum  agreed  upon  as  the  value  of  the  property  was  sub- 
stantially its  true  value. 

The  situation  arising  out  of  this  transaction  was  such  that  Mr.  Holding, 
the  County  Auditor  and  Accountant,  has  refused  to  approve  it  on  the  ground 
that  the  sum  paid,  $4,500,  was  excessive.  Mr.  Holding  in  adopting  this 
course  was  within  the  authority  conferred  upon  him  by  law.  We  suggest, 
therefore,   that   the    County   Board    of   Education    select    some    man    wholly 
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disinterested  and  not  related  to  either  of  the  parties  of  the  contract  who 
has  special  knowledge  of  real  estate  values,  and  that  Mr.  Broughton  select 
another  man  of  the  same  character,  and  that  these  two  gentlemen  place 
upon  the  site  an  estimate  of  its  value  which  in  their  opinion  is  a  fair  and 
reasonable  market  value  of  the  same.  If  these  two  gentlemen  disagree  in 
this  regard,  they  may  call  in  another  man  of  the  same  character  who  shall 
decide  between  the  conflicting  valuer  with  the  decision  of  the  three  men, 
or  a  majority  of  the  three,  to  be  accepted  by  both  parties  as  final. 

If  this  should  be  done,  there  could  be  no  possible  cirticism  of  the  action 
of  the  County  Board  of  Education  and  of  Mr.  Broughton  in  the  premises. 


County-wide  Tax — Levy 

July  25,  1927. 
It  seems  from  a  letter  of  Mr.  Bromfield  to  you  that  Transylvania  County, 
by  a  popular  vote,  endorsed  special  county-wide  tax,  not  to  exceed  fifty 
cents  on  the  hundred  dollars,  to  supplement  the  school  fund  of  the  county. 
The  county  commissioners  of  Transylvania  County,  on  their  own  initiative, 
refused  to  levy  more  than  enough  of  this  special  tax  to  run  the  schools  of 
that  county  for  seven  months.  Mr.  Bromfield  wishes  to  know  whether  under 
Article  20,  Section  244,  of  the  School  Code  of  1923,  the  board  of  county 
commissioners  had  authority  to  adopt  this  course.  We  think  not.  Indeed, 
Section  244  in  mandatory  terms  requires  the  maximum  rate  voted  to  be 
levied  and  collected  annually,  unless  the  county  board  of  education  shall 
petition  for  a  lower  rate.  If  the  words  of  the  act  mean  anything  at  all, 
they  mean  that  the  county  commissioners  acting  alone  have  no  discretion 
in  regard  to  such  levies. 


Special   Charter — Repeal 

August  3,  1927. 
In  re  Dunn  Graded,  School  District. 

This  graded  school  district  was  incorporated  by  a  special  act  of  the  Leg- 
islature in  1909.  Its  governing  body  was  a  board  of  trustees  selected  and 
appointed  in  the  manner  provided  in  such  statute.  It  has  incurred  certain 
bonded  indebtedness  which  the  county  board  of  education,  with  the  approval 
of  the  board  of  commissioners,  has  taken  over  as  a  county  obligation  under 
Section  179  of  the  School  Code,  as  amended.  One  of  the  conditions  upon 
which  this  indebtedness  was  taken  over  was  that  the  special  charter  dis- 
trict should  become  a  local  tax  district  under  Section  157  of  the  School  Code. 
Without  filing  formally  the  petition  described  in  said  Section  with  the  county 
board  of  education,  the  board  of  trustees,  at  a  formal  meeting,  adopted 
certain  resolutions  to  that  effect  on  June  15,  1927,  and  executed  a  deed  of 
all  of  its  school  property  of  the  same  date  to  the  county  board  of  educa- 
tion, as  required  by  Section  157.  Said  deed  was  formally  accepted  by  the 
board  of  education  and  it  was  duly  filed  for  registration  in  the  oflice  of  the 
Regist^  of  Deeds  of  Harnett  County  and  duly  recorded  in  Book  No.  222, 
at  page  356,  of  such  registry. 

We  think  this  substantially  complies  with  Section  157  of  the  School 
Code  and  that  upon  the  recording  of  the  deed,  as  hereinbefore  stated,  the 
special  charter  was  repealed. 
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Special   Charter — Repeial 

August  4,  1927. 
In  re  Dunn   Graded,  School  District. 

It  appears  upon  further  investigation  that  in  my  letter  of  August  3rd  to 
you  on  the  same  subject  I  have  assumed  that  the  Board  of  Trustees  of  the 
district  in  the  action  taken  by  them  had  intended  to  surrender  their  charter. 
This  is  vigorously  denied  by  them  and  so  if  there  w^as  any  such  surrender 
it  was  not  intentional,  by  only  a  legal  inference  from  their  act.  They  did, 
however,  after  reciting  in  the  deed  itself  the  resolutions  of  the  County  Board 
of  Education  and  the  resolutions  of  their  own  Board,  convey  all  the  right, 
title,  interest  and  estate  of  the  Board  of  Trustees  of  the  Dunn  Graded  School 
District  in  and  to  all  of  the  land,  school  sites  and  buildings  held  by  the 
Board  and  the  chairman  and  secretary  were  authorized  to  execute  a  deed 
in  the  name  of  this  Board  for  the  property.  This  deed,  as  set  out  in  the 
letter  of  yesterday,  was  executed,  accepted  by  the  County  Board  of  Educa- 
tion and  duly  recorded  in  one  of  the  books  of  the  registry  of  Harnett  County. 
Stated  shortly,  the  effect  of  this,  if  legal,  was  to  divest  the  Board  of  Trustees 
entirely  of  any  title  to  the  school  property  thus  described  and  to  vest  said 
title  in  the  County  Board  of  Education.  It  is  expressly  recited  in  the  deed 
also  that  this  was  done  because  the  County  Board  of  Education  and  the 
county  commissioners  made  it  a  condition  of  their  taking  over  the  indebted- 
ness of  the  district  under  section  179  of  the  school  code  that  this  conveyance 
should  be  made.  They  did  take  over  by  proper  and  legal  resolution  the 
indebtedness  of  the  district,  together  with  the  indebtedness  of  all  other  dis- 
tricts in  the  county.  The  Dunn  Graded  School  District  was  incorporated  by 
chapter  273  of  the  Private  Laws  of  1909  and  in  its  charter  the  Board  of 
Trustees  were  forbidden  to  dispose  of  or  incumber  any  of  the  real  estate 
belonging  to  said  district  without  the  approval  of  the  Board  of  Education 
of  Harnett  County.  In  none  of  the  sections  of  the  law  since  is  there  any 
authority  in  the  board  of  trustees  of  a  special  charter  district  to  convey  its 
school  property  to  any  other  body  or  person.  If  this  has  been  done,  it  must 
necessarily  have  been  done  under  special  authority  contained  in  a  private 
act  of  the  General  Assembly.  The  only  section  in  the  school  code  which 
provides  for  such  conveyance  is  section  157  and  that  section  gives  to  the 
conveyance  by  the  board  of  trustees  and  the  registration  of  the  deed  the 
effect  of  repealing  the  charter.  Here,  then,  were  both  the  Board  of  Educa- 
tion of  the  county  and  the  board  of  trustees  of  the  Dunn  School  District 
assuming  an  authority  which  is  only  to  be  found  in  section  157.  When,  then, 
this  deed  was  executed,  reciting  the  resolutions  of  both  the  Board  of  Educa- 
tion in  relation  to  the  subject  matter  of  the  transaction  and  those  of  the 
board  of  trustees  and  this  is  followed  by  a  conveyance  of  the  school  property 
described  hereinbefore,  and  that  deed  is  registered,  one  may  assume  that  both 
bodies  acted  under  section  157  with  the  legal  consequences  from  such  action. 
If,  therefore,  they  did  not  act  under  section  157,  then  it  must  necessarily 
follow,  from  lack  of  authority  elsewhere,  that  the  condition  imposed  upon 
Dunn  Graded  School  before  its  indebtedness  should  be  assumed  by  the.  County 
Board  of  Education  was  an  illegal  condition  and  the  deed  executed  by  the 
board  of  trustees  as  hereinbefore  described,  was  itself  illegal  and  void.  The 
consequences  of  such  holding  are  such  that  it  seems   to  me  better  for  all 
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parties  concerned  to  hold  that  they  intended  the  legal  consequences  of  the 
act  and  so  the  charter  of  the  district  was  by  it  repealed.  It  is  admitted  that 
this  is  a  very  doubtful  conclusion  and  is  arrived  at  by  reasoning  which  is 
intended  to  sustain  this  action,  rather  than  that  which  would  necessarily 
avoid  it. 


Surveys — Expense  of 

August  15,  1927. 

I  have  your  letter  of  August  15th  in  regard  to  expenses  for  survey  of 
lands  as  directed  by  the  State  Board  of  Education  at  its  meeting  of  July  19th. 
It  is  provided  by  3  C.  S.  5396 :  "The  contingent  expenses  of  the  Board  shall 
be  provided  for  by  the  General  Assembly."  If  an  appropriation  has  been 
made  out  of  which  the  expenses  of  the  survey  can  be  made,  payment  should 
be  made  out  of  that.  If  you  have  no  such  appropriation  that  can  be  so 
applied,  the  Literary  Fund  may  be  used  for  this  purpose.  Under  the  resolu- 
tion of  July  19th  I  am  of  the  opinion  that  you  have  authority  to  pay  the 
surveyors  and  their  assistants  from  time  to  time  as  the  work  progresses. 


Schools — Tax  Levy 

September  22,  1927. 

You  submit  to  me  certain  inquiries  which  I  answer  as  follows : 

(1)  Is  it  legal  for  the  county  commissioners  to  levy  one  consolidated  tax 
rate  for  the  entire  county,  including  the  school  taxes,  along  with  other  gen- 
eral county  taxes? 

No.  There  should  be  a  separate  levy  for  the  different  funds.  See  section 
1,  chapter  213,  Public  Laws  of  1927. 

2.  Should  the  county  tax  levy  for  schools  carry  a  separate  rate  for  each 
school  fund  in  the  six  months'  budget? 

There  are  difficulties  in  determining  what  "fund"  means  with  relation  to 
this  question  and  as  used  in  sub-sections  (i)  and  (j),  section  2,  chapter  146, 
Public  Laws  of  1927.  However,  such  difficulties  do  not  necessarily  affect 
the  answer  to  this  question.  Giving  significance  to  sections  175,  176,  178  and 
185,  School  Code  of  1923,  I  am  of  opinion  that  the  county  tax  levy  for  schools 
should  carry  a  separate  rate  for  the  three  items  of  (a)  current  expenses,  (b) 
capital  outlay,  and  (d)  debt  service. 

(3)  In  case  the  county  commissioners  levy  a  consolidated  tax  rate  for 
schools,  including  all  three  school  funds,  then  and  in  that  event,  should  the 
collecting  agency  make  a  distribution  of  these  funds  when  depositing  with 
the  treasurer? 

Yes.  The  collecting  officer  is  required  to  deposit  collections  to  the  fund  to 
which  the  money  is  to  be  applied.  Section  19,  chapter  146  of  1927.  In  a 
settlement  the  sheriff  must  show  the  amounts  paid  over  to  the  treasurer 
for  the  three  items  of  the  public  school  fund.  School  Code,  section  192,  as 
amended  by  section  15,  chapter  239.  Public  Laws  of  1927. 

(4)  Should  all  school  taxes  collected  in  the  name  of  the  school  be  de- 
posited by  the  tax  collecting  agency  to  the  credit  of  the  county  board  of 
education? 
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Moneys  for  the  six  months'  school  term  should  be  deposited  to  the  credit 
of  the  county  board  of  education.  Moneys  collected  as  taxes  for  local  tax 
districts  should  be  deposited  with  the  county  treasurer  to  the  credit  of  the 
district  school  committee.  See  section  19,  chapter  146  of  1927,  and  section 
147,  School  Code  of  1923. 

(5)  In  case  the  taxes  collected  in  the  name  of  the  school  are  deposited 
to  the  credit  of  the  county  board  of  education,  can  any  of  these  funds  be 
paid  out  except  on  the  order  of  the  county  board  of  education? 

Funds  reserved  to  the  county  board  of  education  are  to  be  paid  out  on 
warrants  signed  by  the  chairman  and  secretary  of  the  board.  See  section  58, 
School  Code  of  1923.  Under  section  16,  chapter  146,  1927,  it  is  provided 
that  claims  against  the  county  shall  be  paid  by  warrant  or  order  signed  by 
the  head  of  the  department  for  which  such  expense  was  incurred.  In  respect 
to  school  funds,  this  would  mean  the  chairman  of  the  board  of  education. 
This  act  was  ratified  February  7,  1927. 

Under  section  197,  School  Code  as  amended  by  chapter  239.  Public  Laws 
of  1927,  funds  apportioned  to  districts  for  the  six  months'  term  and  special 
tax  funds  are  to  be  paid  out  upon  orders  signed  by  a  majority  of  the  district 
committee,  one  of  whom  shall  be  the  secretary,  and  countersigned  by  the 
county  superintendent.  This  amendatory  act  was  ratified  March  9,  1927.  I 
am,  therefore,  of  opinion  that  the  latter  provision  controls  the  disbursement 
of  funds  apportioned  to  the  districts  for  the  six  months'  school  term  and  the 
special  tax  funds.  Orders  on  these  funds  should  be  signed  as  required  by 
section  197,  School  Code  as  amended,  and  need  not  be  signed  by  the  chairman 
of  the  board  of  education. 


School  Funds — Excess — Special  Charter  District 

October  6,  1927. 

It  seems  from  your  letter  of  October  4  that  in  the  six  months  school  budget 
for  the  year  1926-27  the  County  Board  of  Education  of  Edgecombe  County, 
overestimated  their  need.  At  the  close  of  the  school  year  they  had.  therefore, 
an  apparent  surplus  of  approximately  $36,000.  In  settling  with  the  two 
special  charter  districts  in  the  county,  those  of  Tarboro  and  Rocky  Mount, 
the  County  Board  of  Education  gave  to  these  districts  their  per  capita  on 
the  basis  of  expenditures.  If  they  had  paid  these  special  charter  districts 
on  the  basis  of  the  May  budget  they  would  have  received  approximately 
$6,000  more  each  than  they  did  receive,  making  a  total  of  $12,000  additional. 
With  this  $12,000  deducted  from  the  $36,000  there  would  be  a  balance  of 
$24,000  which  the  County  Board  of  Education  saved  on  its  own  economies 
in  the  rural  schools.  In  making  out  the  school  budget  for  the  school  year 
1927-28  this  $36,000  was  brought  forward  as  an  asset  and  set  down  as  a 
part  of  the  total  budget  for  the  school  year  1927-28,  thereby  reducing  the  tax 
levy  by  a  rate  sufficient  to  produce  $36,000. 

It  is  observable  that  it  is  not  stated  in  this  recapitulation  of  the  facts 
whether  or  not  the  $6,000  was  needed  by  each  of  these  charter  dstricts  to 
run  the  schools  in  those  districts  in  a  proper  and  economical  manner  during 
the  fiscal  year  1926-27.  If  this  $6,000.  $12,000  for  both  districts,  was  not 
needed  as  aforesaid  but  in  reality  was  a  saving  from  the  budget  appropria- 
tion, then  of  course  the  total  fund  of  $36,000  was  treated  as  it  should  have 
been  in  the  May  budget  of  1927-28.     It  was  proper  to  bring  it  forward  as  a 
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credit  to  the  fund,  thus  reducing  tlie  taxes  in  the  county  at  large  in  conse- 
quence of  such  saving.  If,  however,  these  sums  were  needed  to  the  extent 
that  if  the  special  charter  districts  were  deprived  of  them,  there  would  be 
a  deficit  in  their  operations  for  the  year,  then  another  question  is  presented. 
Should  this  saving  of  $36,000  in  the  conduct  of  the  rural  schools  of  Edgecombe 
County  be  used  in  any  way  to  bring  the  demands  of  the  two  special  charter 
districts  up  to  their  budget  requirements  or.  stating  the  questions  as  you  have 
them  in  your  letter  : 

1.  Should  Rocky  Mount  and  Tarboro  have  been  paid  their  per  capita  on 
the  basis  of  tire  May  budget  for  the  school  year  1926-27?  As  stated  above, 
we  think  it  clear  that  this  should  not  have  been  done  unless  the  amount  was 
required  for  the  conduct  of  the  schools  in  these  districts  for  the  fiscal  year. 

As  appears  hereinafter,  in  this  case  the  special  charter  districts  would 
derive  the  full  benefit  from  the  saving  in  the  budget  by  the  tax  requirements 
for  the  fiscal  year  1927-28.  If.  however,  these  sums  were  necessary  for  the 
adequate  and  economical  conduct  of  the  schools  in  these  districts  for  the 
fiscal  year  1926-27,  then,  the  amount  having  been  appropriated  in  the  budget 
under  the  provisions  of  the  Statute  then  existing,  we  think  they  have  a  right 
to  demand  this  sum  to  avoid  a  deficit  in  their  financial  operations  for  the 
fiscal  year.  The  Budget  is  in  reality  an  appropriation  of  sums  of  money  for 
the  proper  conduct  of  the  school  during  the  fiscal  year.  As  the  levy  of  taxes 
is  to  a  great  degree  controlled  by  these  appropriations,  then  if,  upon  a  proper 
and  economical  administration  of  the  schools  the  expenditures  do  not  amount 
to  the  budget  appropriation,  of  course  that  is  a  saving  for  the  particular 
fund.  That  particular  fund  is  to  be  raised  by  countywide  taxation  in  which 
these  special  charter  districts  bear  a  large  proportion  of  the  burden.  So, 
therefore,  whatever  savings  there  may  be  to  this  fund  in  the  conduct  of  the 
schools  inures  to  the  benefit  of  this  fund.  The  Statute  itself  makes  no  pro- 
vision by  which  a  saving  in  the  rural  districts  should  inure  only  for  the 
benefit  of  those  districts.  The  county,  so  far  as  this  taxation  is  concerned, 
and  so  far  as  the  fund  itself  is  concerned,  is  a  unit. 

2.  As  the  allowance  of  $6,000  each  to  these  charter  districts  would  reduce 
the  saving  from  $36,000  to  $24,000,  should  this  $24,000  be  allowed  in  the 
budget  for  the  school  year  1927-28  as  a  credit  and  thus  reduce  the  taxation 
for  that  year  to  a  rate  rendei-ed  necessary  by  this  credit?  We  think  the 
answer  to  this  question  should  be  yes,  though  it  is  apparent  that  the  special 
charter  districts  would  thus  participate  in  the  benefit  of  the  economy  prac- 
ticed by  the  rural  districts  in  the  fiscal  year  1926-27. 

We  think  this  answers  all  of  your  questions.  We  have  had  considerable 
difficulty  in  answering  them  because  the  inherent  equities  in  the  matter 
appeal  very  strongly  to  us  to  give  the  rural  schools  the  benefit  of  their  own 
savings  and  not  let  special  charter  districts  participate  either  directly  or 
indirectly  in  them,  but  the  way  the  law  is  written,  we  cannot  suggest  any 
scheme  which  could  carry  out  this  purpose  without  involving  the  countywide 
school  fund  in  inextricable  difficulties. 


State  Building  Fund  of  1925 — Interest 

November  16,  1927. 
Some  question  has  arisen  before  the  State  Board  of  Education  with  refer- 
ence to  loans  made  to  the  various  counties  of  the  State  from  the  building 
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fund  provided  in  chapter  201,  Public  Laws  of  1925.  That  Statute  provides 
for  bond  anticipation  notes.  These  notes  were  issued  by  the  State  bearing  4% 
per  cent  interest.  From  the  proceeds  of  these  notes  the  State  Board  of 
Education  lent  money  to  the  various  counties  on  the  basis  of  notes  dated  May 
10,  1926.  Those  notes  bear  4%  per  cent  interest  in  accordance  with  the 
requirements  of  section  2  of  said  chapter  201,  and  payable  in  twenty  equal 
installments,  the  first  annual  installment  being  due  on  December  15,  1926. 
The  bonds  upon  which  the  loan  anticipation  notes  were  issued  by  the  State 
were  sold  as  of  January  1,  1927.  These  bonds  bear  interest  at  the  rate  of 
4^4  per  cent.  Your  letter  does  not  state  when  the  funds  raised  by  the  sale 
of  these  bonds  were  available  for  taking  up  the  outstanding  bond  anticipa- 
tion notes  bearing  4%  per  cent  interest.  For  the  sake,  however,  of  clarity, 
we  will  assume  that  these  outstanding  notes  were  redeemed  by  the  proceeds 
of  the  bond  issue  of  January  1,  1927. 

On  or  about  November  15,  1926.  you  sent  out  statements  to  the  counties 
asking  for  repayment  of  one-twentieth  of  the  total  loan  to  each  county  and 
for  interest  at  4%  per  cent  upon  such  loan.  You  are  preparing  now  to  send 
out  statements  for  the  payment  of  the  annual  installment  on  these  loans  to 
the  counties  due  December  15,  1927.     Upon  this  you  propound  two  questions : 

(1)  What  rate  of  interest  should  the  counties  be  charged  on  the  loans 
from  the  special  building  fund  authorized  by  chapter  201,  Public  Laws  of 
1925,  the  bonds  for  which  were  sold  at  4i/4  per  cent? 

A.  We  think  that  the  rate  of  interest  chargeable  against  the  counties  is 
4%  per  cent  until  the  outstanding  bond  anticipation  notes  have  been  redeemed 
by  the  proceeds  of  the  bond  issue  dated  January  1,  1927,  and  from  then  on 
at  the  rate  of  4^4  per  cent. 

(2)  Should  there  be  a  refund  to  the  counties  of  the  difference  between 
the  interest  at  4%  per  cent  and  4i/4  per  cent,  which  was  charged  them  from 
January  1,  1927,  up  to  December  15,  1927,  or  for  a  period  of  eleven  and  one- 
half  months? 

A.  The  general  purpose  of  the  Act  is  of  course  evident.  It  was  intended 
to  provide  a  fund  by  the  State  to  be  lent  to  the  various  counties.  This  course 
was  adopted  in  order  that  counties  should  get  the  benefit  of  the  lower  rate 
of  interest  upon  bonds  issued  by  the  State.  It  contemplated  a  return  of  the 
money  to  the  State  thus  lent  at  appropriate  periods.  Its  evident  purpose 
was  to  make  the  fund  so  received  from  the  counties  sufficient  for  the  State 
to  incur  no  loss  and  make  no  profit  upon  the  transaction.  Consequently,  we 
think  the  sums  to  be  paid  on  December  15,  1927,  should  bear  interest  at  the 
rate  of  4^/4  per  cent  from  the  time  at  which  the  proceeds  of  the  bond  issue 
were  available  to  take  up  the  State's  outstanding  4i/^  per  cent  notes  to 
December  15,  1927  or,  as  stated  by  you,  for  a  period  of  eleven  and  one-half 
months. 


Highway  Laws — Distribution 

November  23,  1927. 

This  will  acknowlege  receipt  of  your  recent  letter  containing  copy  of  your 
letter  to  Hon.  R.  A.  Doughton  with  respect  to  use  of  pamphlet  relating  to 
North  Carolina  highway  laws  as  supplied  by  the  State  Highway  Commission 
under  authority  of  chapter  242,  Public  Laws  of  1927. 
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I  understand  that  your  objection  to  the  use  of  the  pamphlet  is  based  upon 
the  expression  in  the  statute  that  the  pamphlet  so  supplied  shall  be  "suitable 
for  use  in  public  schools  of  the  State."  I  have  reached  the  conclusion  that  I 
cannot  as  a  matter  of  law  hold  that  the  pamphlet  is  hot  so  suitable  for  such 
use  because  it  contains  an  advertisement. 


Charter  Districts — Pupils 

December  8,  1927. 

We  have  considered  the  letter  of  Mr.  R.  M.  Wilson,  Superintendent  of  the 
Rocky  Mount  Graded  School,  enclosed  in  yours  of  December  6th. 

Mrs.  S.  B.  Dominick,  who  resides  in  the  graded  school  district,  has  recently 
adopted  two  of  her  nephews  whose  parents  live  in  the  rural  district  of  Nash 
County.  The  adoption  is  a  limited  one  extending  only  until  the  children 
become  twenty-one  years  of  age.  The  parents  of  these  children,  living  on  a 
farm,  bring  to  Mrs.  Dominick  from  time  to  time  each  month  small  food  sup- 
plies such  as  chickens,  eggs  and  sweet  potatoes  and  charge  her  nothing  for 
them  because  she  is  supporting  and  caring  for  these  children.  The  actual 
value  of  these  supplies  run  from  $5.00  to  $10.00  per  month.  The  question 
propounded  upon  this  state  of  facts  is  whether  or  not  these  children  are 
entitled  to  free  tuition  in  the  Rocky  Mount  Graded  School. 

Sub-section  D  of  section  240  of  the  School  Code  of  1923  is  as  follows,  in 
describing  what  children  are  entitled  to  the  privileges  and  advantages  of 
special  charter  districts : 

Any  child  received  into  the  home  of  any  person  residing  in  the 
district  as  a  member  of  the  family,  who  receives  board  and  other 
support  free  of  cost." 

We  think  that  this  sub-section  controls  the  situation  and  that  these  chil- 
dren, under  the  circumstances,  are  entitled  to  free  tuition  in  that  district. 
It  is  manifest  that  these  children  are  boarded  and  clothed  by  Mrs.  Dominick 
free  of  cost.  The  minor  contribution  of  chickens,  eggs  and  sweet  potatoes  are 
in  no  sense  a  charge  against  the  parents  of  the  child  but  a  voluntary  con- 
tribution on  their  part  of  a  part  of  the  food  consumed  by  these  children. 


State  Building  Fund — Special  Statute 

December  30,  1927. 

The  General  Assembly  of  North  Carolina,  in  chapter  439  of  the  Public-Local 
Laws  of  1927,  prohibited  the  Board  of  Commissioners  of  the  County  of  Union 
from  loaning  the  credit  of  the  county  for  any  purpose  or  contracting  any 
obligation  in  excess  of  $10,000  without  the  approval  of  a  majority  of  the 
votes  cast  by  the  people  at  an  election  to  be  called  for  that  purpose. 

It  is  noticeable  that  this  special  local  act  which  was  ratified  March  3, 
1927,  does  not  in  specific  terms  include  in  the  indebtedness  so  prohibited  an 
indebtedness  to  the  State  on  account  of  the  special  building  fund  loaned  by 
the  State  to  the  counties  under  the  provisions  of  chapter  199  of  the  Public 
Laws  of  1927,  which  was  ratified  on  March  9,  1927,  and  contains  in  section  9 
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a  repealing  clause  to  this  effect :     "All  laws  and  clauses  of  laws  in  conflict 
with  this  Act  are  hereby  repealed." 

Upon  this  you  inquire  whether  or  not,  in  the  opinion  of  this  ofiice,  the 
Board  of  County  Commissioners,  notwithstanding  chapter  439  above  referred 
to,  may  safely  borrow  from  the  State  Building  Fund.  In  determining  this 
question,  we  must  first  ascertain  .the  nature  of  this  building  fund.  In  pro- 
viding for  it,  the  State  is  itself  performing  a  primary  duty  imposed  upon  it 
by  section  1  of  Article  9  of  the  Constitution.  The  relation  of  the  counties  to 
the  Fund  is  simply  that  of  governmental  units  through  which  the  State  per- 
forms this  primary  duty. 

Lacy  V.  Bank,  183  N.  C,  373 
Frazier  v.  Com.,  194  N.  C,  49 

In  these  cases  it  is  held  distinctly  that  the  borrowing  by  the  counties  from 
this  fund  does  not  come  within  the  provisions  of  Article  7,  section  7,  of  the 
Constitution. 

It  is  observable  that  this  building  fund  is  provided  only  to  meet  cases  in 
which  school  buildings  are  necessary  in  order  to  conduct  properly  the  schools 
for  the  six  months"  term.  Through  this  lending  by  the  State  the  counties 
obtain  money  for  building  purposes  at  a  lower  rate  of  interest  and  upon 
easier  payments.  The  fund  itself  is  provided  for  all  the  counties  in  the 
State  which  may  require  this  aid  in  completing  its  necessary  building  pro- 
gram. In  carrying  out  the  Act,  however,  the  State  is  acting  in  the  perform- 
ance of  a  constitutional  duty  imposed  directly  upon  it  and  the  counties  are 
used  only  as  the  governmental  luiit  through  which  this  duty  imposed  upon 
the  State  may  be  properly  met. 

Keeping  in  mind,  then,  that  the  Public-Local  Law  referred  to  above,  chap- 
ter 439.  was  evidently  intended  to  control  the  incurring  of  debts  for  county 
purposes  distinctly  and  that  the  restriction  should  apply  only  to  these  debts, 
we  think  that  such  restriction  cannot  in  any  way  interfere  with  the  scheme 
provided  by  the  State  for  the  carrying  out  of  the  obligation  primarily  imposed 
upon  it  by  the  Constitution  and  that,  consequently,  properly  construed,  chap- 
ter 439  does  not  at  all  interfere  Tvith  the  obligation  of  the  Board  of  County 
Commissioners  to  use  the  State  building  fund  as  representing  the  State  in 
erecting  buildings  necessary  for  the  proper  conduct  of  the  schools  in  the 
county  for  the  six  months'  term. 

We  might  put  this  answer  upon  the  narrower  ground  that  the  State  build- 
ing fund  act.  chapter  199,  referred  to  above,  was  enacted  six  days  after  the 
Public-Local  Law.  but  we  think,  regardless  of  this,  that  no  Public-Local  Law 
should  be  construed  as  interfering  with  the  scheme  by  which  the  State 
building  fund  is  disti'ibuted  to  the  counties  at  large  unless  it  does  so  in 
specific  terms. 


Special  Taxing  District — Act  of  1927 

February  21,  1928. 

The  Board  of  Education  of  Mecklenburg  County  proposes  to  constitute  the 
entire  county  as  a  special  school  taxing  district,  excluding  the  city  of  Char- 
lotte and  the  town  of  Davidson,  each  of  which  is  a  special  charter  district. 

Article  18  of  the  School  Code,  chapter  136,  Public  Laws  of  1923,  sections 
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234-239  inclusive,  provides  the  macliinery  by  which  this  can  be  done.  Of 
course,  this  macliinery,  if  the  plan  set  out  in  said  Article  18  is  adopted, 
must  be  substantially  complied  with  as  set  out  in  the  Statute. 

I.  The  first  question  propounded  is  whether  or  not  Chapter  131  of  the 
Public  Laws  of  1927  has  repealed  or  in  any  substantial  particular  modified 
Article  IS.  We  think  not.  We  think  that  chapter  131  provides  another  and 
complete  method  of  creating  a  neio  district.  There  are  two  or  three  reasons 
why  we  think  this.  First,  section  1  of  the  Act  makes  the  creation  of  these 
new  districts  permissive.  It  does  not  declare  that  when  a  new  district  is 
created,  this  chapter  must  be  resorted  to.  Second,  there  is  no  repealing  clause 
in  the  Act.  This  reason  is  not,  however,  controlling,  because  under  the  rule 
of  statutory  construction  the  latter  Act  woiUd  modify  the  former  Act  in  all 
particulars  in  wliich  it  conflicts  with  that  Act.  We  find,  however,  no  sub- 
stantial conflict  in  the  two  Acts  because  the  latter  Act  is  not  only  permis- 
sive but  deals  with  a  different  subject  in  a  different  way.  In  other  words, 
there  is  room  for  both  Acts  still  to  be  effective.  If  the  Board  of  Education 
of  Mecklenburg  County  prefers  to  resort  to  chapter  131  to  carry  out  their 
plan,  they  very  clearly  may  do  so.  If  they  do,  the  machinery  of  that  Act 
must  also  be  complied  with  substantially,  to  say  the  least  of  it. 

II.  If  the  machinery  of  Article  IS  is  adopted,  there  is  no  reason  why 
there  should  be  a  petition  of  twenty-five  qualified  voters,  as  is  required  in 
Article  17,  where  it  is  proposed  to  vote  a  local  tax  in  a  district  already 
organized.  Section  236  describes  in  definite  terms  the  nature  of  the  petition 
which  will  initiate  the  election  under  Article  18. 

III.  We  again  refer  to  section  236  as  answering  the  third  question  pro- 
pounded by  that  Board  to  you.  There  must  be  the  approval  of  at  least  a 
majority  of  the  governing  school  boards  in  the  special  school  taxing  district 
proposed  to  be  formed.  The  unit  for  approval,  then,  is  the  School  Board 
acting  as  a  Board  and  not  the  individual  members  of  that  Board, 

IV.  What  we  have  already  said,  it  seems  to  us,  answers  the  fourth  ques- 
tion. The  statute  itself,  section  236,  in  determining  the  majority  of  the 
school  boards,  makes  no  distinction  on  account  of  race  or  color. 


Equalizing  Fttnd — Distribution 

March  30,  192S. 

I  am  in  receipt  of  your  letter  of  March  30th,  asking  questions  with  respect 
to  distribution  of  equalization  fund  as  follows : 

1,  In  making  the  last  payment  to  the  counties,  should  I  take  into  con- 
sideration the  fact  that  the  actual  current  expense  as  estimated  in  the 
November  budget  for  the  school  year  1926-27  was  not  as  much  as  fifteen  per 
cent  of  the  salary  cost  and  make  the  deductions  accordingly? 

2.  In  case  the  actual  expenditures  for  the  school  year  1927-28  as  shown 
in  the  November  budgets  of  that  year  amount  to  fifteen  per  cent  of  the 
salaries  for  the  next  preceding  year,  would  we  be  justified  in  paying  the 
entire  amount? 

It  appears  from  your  letter  that  the  budget  of  six  counties  for  expenses 
other  than  teachers'  salaries  for  the  school  year  1926-27  did  not  equal  fifteen 
per  cent  of  such  teachers'  salaries.  These  budgets  for  actual  expenditures 
for  the  school  year  1927-28  for  such  expenses  in  all  of  the  counties  except 
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one  do  amount  to  fifteen  per  cent  of  the  teachers'  salary  fund.  This  one 
county  is  Cherokee,  the  actual  expenditures  being  $9,727.09  and  the  fifteen 
per  cent  being  $10,534.03.  I  make  this  statement  of  the  facts  although  not 
essential  to  my  answer  to  your  inquiry. 

The  matter  of  making  this  allocation  of  funds  and  of  staying  within  the 
provisions  of  the  statute  on  the  subject  in  doing  so  was  for  State  Board 
of  Equalization  created  by  Chapter  256,  Public  Laws  of  1927.  It  may  be  that 
this  Board  has  not  strictly  followed  the  terms  of  the  statute  in  making  the 
allocation  to  the  several  counties.  It  is  my  opinion  that  in  performing  your 
duties  under  section  6  of  the  act  you  should  accept  and  follow  the  final  action 
of  the  State  Board  of  Equalization  in  making  this  allocation  of  funds  to  the 
several  counties.  In  other  words,  I  do  not  think  it  your  duty  to  go  behind 
their  act  and  make  a  recalculation  to  determine  if  the  sum  allocated  to  a 
particular  county  is  in  excess  of  the  amount  it  would  have  received  had  it 
been  upon  the  basis  of  actual  amount  expended,  rather  than  the  fifteen  per 
cent  of  the  salary  fund. 

I  conceive  it  to  be  your  duty  to  assume  that  the  allocation  has  been  made 
in  accordance  with  the  statute,  and  to  follow  this  action  of  the  State  Board 
of  Equalization  in  making  your  calculations. 

I  think  that  this  answers  both  of  your  inquiries. 


School  Bonds — Issue 

April  24,  1928. 
In  re  School  Building  of  Greenwood  Consolidated  School  District  of 

Lee  County 

We  adapt  the  following  statement  of  facts  from  the  letter  of  Mr.  A.  A.  F. 
Seawell,  of  Sanford,  to  you  : 

The  Commissioners  of  Lee  County,  acting  under  the  County  Finance  Act 
of  1927,  chapter  81.  Public  Laws,  adopted  a  resolution  for  the  issue  and  sale 
of  $75,000  of  bonds  for  the  construction  of  a  school  building  in  the  above 
named  district.  Upon  advertisement  of  this  resolution,  a  petition  was  filed 
asking  for  a  popular  vote.  It  did  not  contain  a  sufficient  number  of  names, 
taking  the  entire  county,  but  it  did  contain  such  number  of  the  voters  of  the 
particular  district. 

If  this  resolution  was  passed  in  accordance  with  the  requirements  of  the 
Supreme  Court  in  Hall  v.  Duplin,  194  N.  C,  768,  and  the  same  case.  195  N.  C, 
367,  then  this  indebtedness,  $75,000,  would  be  a  valid  indebtedness  of  the 
county,  and  the  bonds  could  be  issued  and  sold  and  would  be  a  valid  obli- 
gation of  the  county. 

Mr.  Seawell  continues,  however,  and  states  in  his  letter  that  the  county  is 
expected  to  pay  one-half  of  these  bonds  and  interest,  and  the  district  to  pay 
one-half,  or  to  save  the  county  harmless  as  to  this  half.  The  latter  half  is 
to  be  paid  by  taxation  on  the  district.  This  scheme  is  a  direct  contradiction, 
it  seems  to  us,  to  the  necessary  recitals  in  the  bond  resolution.  Only  half  of 
the  issue  of  bonds  in  this  light  was  necessary  to  run  the  schools  for  six 
months  in  that  district.  The  rest  of  the  bond  issue  was  simply  a  district 
matter,  and  consequently,  such  issue  could  not  come  within  the  principle  of 
Frazier  v.  Corns.,  194  N.  C,  49.  and  the  Hall  cases  above  cited.  That  district 
cannot  incur  such  a  debt  nor  can  taxes  be  levied  within  the  district  to  pay 
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the  debt  without  the  approval  of  a  majority  of  the  qualified  voters  in  the 
district,  signified  at  an  election  properly  held. 

In  these  school  bond  issues,  it  is  necessary  to  keep  always  in  mind  that 
the  Board  of  County  Commissioners  has  no  authority  to  issue  bonds  for 
school  buildings  without  submitting  the  question  to  a  vote  of  the  majority 
of  the  qualified  voters  in  the  county,  unless  it  is  acting  distinctly  as  an 
agency  of  the  State  in  the  performance  of  a  duty  by  the  State  imposed  upon 
it  by  Article  IX  of  the  Constitution,  and  that  these  school  districts,  in  the 
matter  of  bond  issues,  are  not  acting  as  agents  of  the  State  in  conducting 
the  schools  for  six  months,  but  in  their  own  quasi  corporate  capacity. 


United  States — Made  Lands 

June  7,  1928. 

It  appears  that  Mr.  C.  E.  Taylor,  acting  in  behalf  of  Captain  J.  J.  Atkinson, 
of  Southport,  is  anxious  to  purchase  from  the  State  Board  of  Education  a 
certain  island  of  marsh  and  certain  sand  shoals  in  the  Cape  Fear  River 
formed  by  the  deposits  from  the  dredges  operated  by  the  War  Department 
in  deepening  the  channel  of  the  Cape  Fear  River. 

Both  of  these  tracts  of  land  seem  within  1,000  feet  of  the  channel  which 
has  been  deepened  by  the  United  States  Government.  It  does  not  appear 
whether  the  marsh  island  contains  so  much  as  2,000  acres  or  not.  The  sand 
shoal  is  neither  marsh  nor  swamp  lands,  if  we  understand  its  nature  from 
the  accompanying  letter  written  by  Mr.  Eric  Norden. 

The  only  marsh  lands  to  which  the  Board  of  Education  is  entitled  are 
those  described  in  sub-section  3  of  C.  S.  7540,  as  follows :  "Marsh  or  swamp 
land  where  the  quantity  of  land  in  any  one  marsh  or  swamp  exceeds  two 
thousand  acres,  or  where,  if  of  less  quantity,  the  same  has  been  surveyed  by 
the  State,  or  by  the  State  Board  of  Education,  with  a  view  to  draining  and 
reclaiming  the  same. 

It  is  quite  probable  that  the  marsh  island  alluded  to  does  not  come  within 
this  description.  Whether  it  does  or  not,  however,  would  not  be  material 
if  it  was  made  land  and  within  1,000  feet  of  the  channel,  as  will  be  shown 
hereinafter. 

As  a  general  rule,  the  title  to  land  made  by  excavating  under  navigable 
water  and  dumping  the  excavation  in  what  is  commonly  called  a  navigable 
stream,  or  such  land  made  in  what  was  theretofore  navigable  water  by  a  con- 
vulsion of  nature,  is  in  the  State.  The  General  Assembly,  however, 
in  C.  S.  7583,  dealt  with  lands  made  by  material  excavated  by  the  United 
States  Government  in  the  following  way :  "Wherever,  in  the  construction  of 
the  said  inland  waterway  or  in  the  improvement  of  any  other  waterway 
within  this  State,  lands  theretofore  submerged  shall  be  raised  above  the 
water  by  deposit  of  excavated  material,  the  lands  so  formed  shall  become  the 
property  of  the  United  States  for  a  distance  of  one  thousand  feet  on  either 
side  of  the  center  of  such  channel,  and  the  Secretary  of  State  is  hereby 
aiithorized  to  issue  to  the  United  States  a  grant  to  the  land  so  formed  within 
the  distance  above  mentioned,  the  grant  to  issue  upon  a  certificate  furnished 
to  the  Secretary  of  State  by  some  authorized  official  of  the  United  -States  as 
above  provided. 

The  United  States  Government  for  many  years  has  been  improving  the 
navigation  of  the  Cape   Fear  River,   deepening  and   broadening  its   channel 


158  BIENNIAL    REPORT    OF    THE    ATTORNEY    GENERAL 

in  such  a  way  that  larger  vessels  may  go  up  to  the  City  of  Wilmington  along 
this  channel.  The  lands  to  which  Captain  Atkinson  desires  to  obtain  title 
are  lands  made  by  excavations  by  the  Federal  Government  in  deepening  the 
channel  of  the  river.  All  of  these  lands,  if  within  1,000  feet  of  either  side 
of  the  center  of  the  channel,  belong  to  the  United  States  Government  under 
this  statutory  grant  by  the  State.  Whether  or  not  this  distance  will  cover  all 
of  these  islands  thus  made  we  do  not  know.  The  policy  of  the  act,  it  seems, 
is  to  give  the  United  States  Government  control  over  the  land  that  it  has 
made  with  a  view  to  avoid  any  future  difBculties  in  dealing  with  the  channel 
of  the  river.  It  may  change  the  channel,  it  may  widen  it  within  this  1,000 
feet  without  impairing  the  property  rights  either  of  the  State  or  of  any 
private  person. 


Salary  and  Wage  Commission — Employees — State  Board  of  Equalization 

July  24,  1928. 

I  am  in  receipt  of  your  letter  of  July  24th  with  copy  of  letter  of  July  16th 
from  Mr.  Henry  Burke,  of  the  Budget  Bureau. 

You  ask  if  it  is  the  duty  of  your  Department  to  see  that  questionnaires  are 
filed  with  the  Salary  and  Wage  Commission  by  employees  of  the  State  Board 
of  Equalization. 

Under  Section  2.  Chapter  256,  Public  Laws  1927,  these  employees  are  paid 
upon  requisition  drawn  by  the  State  Superintendent  of  Public  Instruction. 
I  am  of  the  opinion  that  the  questionnaires  should  be  filed  with  the  Salary 
and  Wage  Commission  so  that  they  may  be  properly  certified. 


Building  Fund — Return 

August  14,  1928. 

I  have  your  letter  of  August  13th  in  which  you  submit  certain  inquiries 
with  respect  to  loans  from  special  building  fund  hertofore  made  to  Board  of 
Education  of  Cumberland  County.  Upon  the  facts  as  set  out  in  your  letter 
you  submit  questions  which  I  answer  as  follows : 

(1)  Could  the  State  Board  of  Education  legally  approve  a  loan  for  $5,000 
under  the  provision  of  sub-section  (b),  section  1,  chapter  199,  Public  Laws 
of  1927  for  the  purchase  of  a  lot  on  which  no  school  house  is  to  be  erected, 
and  to  pay  architect's  fees  for  a  plan  that  is  not  to  be  used? 

No. 

(2)  In  case  we  can  find  someone  to  take  the  money  without  loss  to  the 
State,  could  the  State  Board  of  Education  legally  agree  to  the  return  of  the 
money? 

Yes. 

(3)  Could  the  State  Board  of  Education  accept  only  a  part  of  the  money 
in  return? 

Not  under  the  circumstances  and  conditions  you  describe  in  your  letter. 
The  State  Board  of  Education  could  accept  the  return  of  the  whole  amount 
loaned  and  make  a  new  loan  for  a  less  amount  to  the  Board  of  Education  of 
Cumberland  County,  to  be  used  under  the  terms  of  the  act. 


OPINIONS  TO  THE  CORPORATION  COMMISSION 


Capital  Issues  Law — Salary 

March  19,  1927. 
In  reply  to  yours  of  March  ISth.     At  the  recent  session  of  the  Legislature 
there  was  enacted  what  is  known  as  a  "Capital  Issues"  law.     It  rewrites — 
in  many  particulars  amends,  and  in  others  modifies — the  existing  law.     The 
first  clause  in  section  20  is  as  follows : 

It  shall  be  the  duty  of  the  commissioner  to  administer  and 
enforce  the  provisions  of  this  act,  and  he  shall  for  his  services 
be  paid  as  herein  provided  for  the  payment  of  salaries  and  ex- 
penses the  sum  of  one  thousand  dollars  per  annum. 

The  last  clause  in  section  21  declares : 

All  expenses  of  the  administration  of  this  act,  including  sal- 
aries, special  counsel  fees,  clerk  hire,  postage,  printing,  stationery 
and  the  like,  shall  be  paid  out  of  available  funds  in  the  treasury 
on  the  auditor's  warrant  for  the  payment  of  bills  itemized  and 
certified  to  by  the  commissioner. 

This  act  was  ratified  March  7,  1927.  The  appropriations  for  maintenance 
act  was  ratified  March  9.  1927.  You  thereupon  inquire  as  to  when  this  salary 
of  the  Commissioner  becomes  effective.  Is  it  effective  from  the  date  of  the 
ratification  of  the  act,  or  only  when  the  appropriations  act  itself,  or  rather, 
the  appropriations  therein  made,  become  effective  on  July  1,  1927? 

We  think  the  General  Assembly  intended  to  make  this  salary  of  $1,000 
effective  from  the  date  of  the  ratification  of  the  act.  The  appropriations 
act  as  at  present  advised  contains  no  clause  repealing  specifically  this  part  of 
section  21  of  the  "Capital  Issues"  law,  and  the  way  this  latter  act  is  written 
shows  that  the  $1,000  is  specifically  appropriated  for  the  compensation  of 
the  Commissioner.  We,  therefore,  advise  that  he  is  entitled  to  his  compen- 
sation from  and  after  March  7,  1927. 


Bank  Insolvent — Assets 

June  21,  1927. 

In  your  letter  of  June  21st  you  state  that  the  Bank  of  Belhaven,  now  being 
liquidated  by  the  Corporation  Commission  under  Chapter  113  of  the  Public 
Laws  of  1927,  is  indebted  to  the  Norfolk  National  Bank  of  Commerce  & 
Trusts  of  Norfolk,  Va.,  in  the  sum  of  $35,000,  approximately.  To  secure  this 
indebtedness,  the  Norfolk  bank  holds  as  collateral  receivables  of  the  Bank 
of  Belhaven  amounting  to  $70,000  or  $80,000,  approximately,  in  value.  The 
Norfolk  bank  proposes  to  sell  this  collateral  and  apply  the  proceeds  of  sale 
on  the  indebtedness  of  the  Bank  of  Belhaven.  This  sale,  so  you  affirm,  will 
amount  to  a  sacrifice  of  the  collateral  of  the  Belhaven  bank. 

You  ask  the  opinion  of  this  office,  therefore,  as  to  whether  or  not  the  Cor- 
poration Commission  under  the  above  named  law  could  apply  to  the  Superior 
Court  of  Beaufort  County  for  an  order  permitting  it  to  borrow  a  sum  neces- 
sary to  pay  this  indebtedness  of  the  Bank  of  Belhaven  and  pledge  the  assets 
to  secure  this  loan. 
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Chapter  113  of  the  Public  Laws  of  1927  provides  a  full  and  minute  scheme 
by  which  insolvent  banks  may  be  liquidated.  The  statute  treats  the  pro- 
cedings  throughout  in  quite  a  number  of  sections  as  an  action  pending  in 
the  superior  court  of  the  county  in  which  the  bank  is  located.  It  sets  out 
specifically  in  sub-section  7  of  section  1  the  authority  of  the  Chief  State  Bank 
Examiner  over  the  funds,  assets  and  property  of  the  bank  being  liquidated. 
He  is  expressly  given  authority  to  do  any  act  which  is  necessary  to  conserve 
the  assets  and  property  of  the  bank.  Wlien,  however,  it  comes  to  selling 
the  assets  or  compromising  or  compounding  any  debt,  he  is  required  to  resort 
to  the  presiding  or  resident  judge  of  the  district  in  which  the  bank  is  located 
for  an  order  permitting  this  action. 

We  think  it,  therefore,  quite  clear  that  you  can  apply  to  the  resident  judge 
of  the  district  in  which  Beaufort  County  is  situated,  or  to  the  judge  holding 
the  courts  in  that  district,  for  an  order  permitting  you  to  adopt  the  course 
suggested  by  you  upon  a  showing  to  the  court  that  it  is  necessary  to  adopt 
this  course  in  order  to  save  and  protect  the  assets  of  the  bank  from  being 
sacrificed,  and  we  think  the  court  will  have  jurisdiction  imder  the  statute 
to  entertain  the  hearing  and  to  make  such  orders  as  to  him  might  seem  just 
and  fair  under  the  circumstances. 


Process  Tax — State  Department 

February  20,  1928. 

You  inquire  of  this  office  an  opinion  as  to  whether  or  not,  in  a  case  started 
under  the  Capital  Issues  Law,  Chapter  149,  Public  Laws  1927,  by  A.  J.  Max- 
well, Com/mis sioner,  v.  Piedmont  Corporation  and  others,  the  Clerk  of  the 
Superior  Court  of  Montgomery  County  has  a  right  to  collect  a  process  tax 
imposed  by  section  157  of  the  Revenue  Act,  Chapter  80,  Public  Laws  of  1927. 

Among  other  authorities  and  powers  conferred  upon  the  Commissioner 
under  the  capital  issues  act  is  (Sub-section  3,  Section  16)  :  "Maintain  by 
injunction  or  other  remedy  any  action  in  any  Court  of  competent  jurisdiction 
in  this  State  for  the  purpose  of  enforcing  this  Act  or  making  investigations." 
In  this  the  Commissioner  is  acting  as  a  Department  of  the  State  Government 
selected  by  the  General  Assembly  to  enforce  the  police  power  of  the  State  in 
the  control  and  regulation  of  capital  issues  to  prevent  fraud  or  other  illegal 
acts.  He,  in  this  proceeding,  is  acting  in  behalf  of  the  State  and  conse- 
quently we  think  it  clear  that  any  proceeding  thus  brought  by  him  does  not 
come  within  the  provisions  of  section  157  of  the, Revenue  Act.  That  Act,  in 
specific  terms,  exempts  any  action  brought  by  a  county,  city,  town  or  other 
municipal  corporation  from  such  process  tax.  The  General  Assembly  did 
not  mention  the  State  specifically  because  it  knew  that  the  State  would  not 
be  guilty  of  the  folly  of  taking  the  money  out  of  one  pocket  and  putting  it  in 
another,  and  further,  because  it  knew  that  the  State  could  not  be  bound  by 
such  Act  unless  it  is  specifically  mentioned  therein  that  it  is  to  be  bound. 


OPINIONS  TO  THE  COMMISSIONER  OF 
AGRICULTURE 


Cotton  Warehouse  Act — Corn,  Etc. 

January  11.  1927. 

You  have  sent  to  this  office  a  letter  from  Mr.  Junius  D.  Grimes,  of  Wash- 
ington, N.  C,  to  you  in  relation  to  the  enlargement  of  the  cotton  warehouse 
system.  It  seems  from  his  letter  that  he  is  desirous  to  have  the  cotton  ware- 
house act  amended  in  such  way  as  to  make  the  loan  fund  of  the  act  available 
for  the  erection  of  warehouses  for  the  storage  not  only  of  cotton  but  also 
corn,  wheat,  potatoes,  beans,  and  any  other  product,  the  cultivation  of  which 
should  be  encouraged.  The  original  act.  Chapter  168,  Public  Laws  of  1919. 
provided  the  cotton  warehouses  and  positively  excluded  from  storage  in  them 
any  other  product.  When  the  act  was  rewritten  in  1921,  Chapter  137,  Public 
Laws,  section  9.  the  following  provision  was  incorporated : 

Subject  to  the  approval  of  the  State  Warehouse  Superintendent 
and  the  local  manager  but  not  to  the  exclusion  of  cotton  offered 
for  storage  in  accordance  with  this  law.  the  storage  of  other  coni- 
modities  may  be  permitted  in  the  warehouse,  which  storage  of 
other  commodities  shall  not  otherwise  be  subject  to  this  law : 
Provided,  that  if  such  other  commodities  so  stored  are  graded 
and  standardized  in  conformity  with  the  grades  and  standards 
heretofore  or  hereafter  to /be  promulgated  by  the  Board  of  Agri- 
culture acting  under  the  provisions  of  the  act  to  provide  for  the 
establishment  of  standard  packages,  grades.  State  brands  and  for 
other  purposes,  the  same  being  Chapter  325.  Public  Laws  of  1919. 
negotiable  warehouse  receipts  of  form  and  design  approved  by 
the  Board  of  Agriculture  may  be  issued,  such  receipts  in  no  way 
to  be  supported  or  guaranteed  by  the  indemnifying  fund  provided 
for  in  section  5  of  this  act. 

The  effect  of  this  amendment  is  to  permit  the  storage  of  the  products 
therein  described  in  the  cotton  warehouses  and  the  issue  of  negotiable  receipts 
against  those  products,  but  expressly  prohibits  the  support  of  these  negotiable 
receipts  by  the  indemnifying  fund  of  the  act.  The  act.  therefore,  contem- 
plates that  the  State  may  aid  warehouses  built  primarily  for  the  storage  of 
cotton  by  lending  money  in  proper  cases  for  the  erection  of  those  warehouses, 
and  these  other  commodities  may  be  stored  in  such  warehouses  with  negoti- 
able receipts  issued  against  them.  Iiut  they  are  in  no  sense  guaranteed 
receipts.  They  are  put  on  the  same  footing  as  the  receipts  of  the  warehouse 
receipts  act.  Chapter  79  of  the  Consolidated  Statutes. 

We  do  not  understand  that  Mr.  Grimes  wishes  to  protect  such  receipts  by 
the  guarantee  fund.  If  he  does  so  desire,  we  think  this  cannot  be  done 
without  in  some  measure,  at  least,  conflicting  with  the  rights  of  the  holders 
of  outstanding  cotton  warehouse  receipts.  We  see  no  substantial  difficulty 
as  the  act  is  now  written  for  the  loan  of  money  to  a  company  proposing  to 
erect  a  cotton  warehouse  with  authority  to  store  in  it  the  other  products 
mentioned  in  the  above  quoted  section  of  the  act. 
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Feutilizers — Special  Brand 

Jaimary  28,  1927. 

The  question  propounded  to  jon  l).v  the  Armour  Fertilizer  Works  of  Wil- 
mington, N.  C,  seems  more  a  question  of  administering  the  statute  than  one 
of  law.  It  seems  that  a  merchant  dealing  in  fertilizers  wants  himself  to 
register  a  special  brand  to  be  manufactured  by  the  Armour  Company,  but 
wants  to  retain  the  property  in  said  brand  himself.  If  you  think  the  ferti- 
lizer act  under  such  conditions  will  be  hampered  in  its  administration,  we 
know  no  way  by  which  you  could  be  compelled  to  allow  this  to  be  done.  If, 
however,  you  think  that  it  could  be  done  without  interfering  with  your 
administration  of  the  statutes,  we  know  no  law  which  would  prevent  its 
being  done. 


TuBERCx  'i>  AR  Cattle — Co  ji  pen  sat  i  on 

March  11,  1027. 

It  seems  that  in  August,  1926.  your  representative  in  .Jackson  County,  Dr. 
J.  R.  Cooper,  found  it  necessary  to  kill  a  cow  because  she  was  infected  with 
tuberculosis.  The  compensation  to  the  owner  provided  by  Chapter  62,  Public 
J>aws  of  1919.  is  $30. 

At  the  time  of  the  killing  of  this  cow  it  was  in  the  possession  of  Mrs. 
Lettie  Barnes  of  Sylva.  she  claiming  title  to  it  as  having  purchased  it  when 
a  calf  and  raised  it.  At  the  time  of  such  killing,  the  husband  of  Mrs.  Letti<' 
Barnes,  Edward  Barnes,  was  living  separate  and  apart  from  her.  and  accord- 
ing to  a  letter  to  you  from  .Judge  Walter  E.  Moore  of  Sylva,  N.  C,  he  had 
abandoned  her.  Judge  Moox-e  also  states  that  Mrs.  Barnes  has  four  children, 
and  that  she  and  her  children  are  in  absolute  need  of  this  money. 

Edward  Barnes,  her  husband,  after  he  had  discovered  that  the  cow  had 
been  killed  and  that  the  money  had  not  been  paid  to  his  wife,  set  up  a  claim 
to  it  himself.  Whether  or  not  Edward  Barnes'  claim  was  founded  upon 
facts  and  the  claim  of  his  wife  was  not  so  founded,  it  seems  to  us  is  not 
specially  material,  for  the  highest  obligation  of  Edward  Barnes  was  to  sup- 
port his  wife  and  children.  This  is  an  obligation  that  he  cannot  relieve  him- 
self from. 

Under  such  circumstances,  we  advise  that  you  pay  over  the  money  to  Mrs. 
Barnes  hei'self  as  the  first  claimant  and  as  substantiating  her  claim  in  a 
satisfactory  way  so  as  to  justify  your  paying  the  money  to  her. 


AVeights  and  Measures — Act  of  1927 

May  21.  1927. 
In  your  letter  of  May  20th  you  ask  two  questions : 

(1)  What  are  the  relations  of  your  Department  to  local  standard  keepers 
authorized  by  inference  in  section  6? 

(2)  As  that  act  permits  your  Department  to  appoint  inspectors  and 
makes  no  provision  for  their  compensation,  in  what  way  are  such  inspectors 
to  be  compensated? 

It  is  necessary  in  the  Hrst  instance  to  determine  what  is  the  nature  of 
Chapter  261  and  what  it  was  designed  to  accomplish  with  reference  to 
standardizing  and  testing  weights  and  measures. 
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In  the  second  volume  of  the  Consolidated  Statutes,  Chapter  133  was  devoted 
to  the  same  subject.  Chapter  2(51  repeals  all  laws  and  clauses  of  laws  in 
conflict  with  it.  There  is  a  good  deal  in  Chapter  133  of  the  Consolidated 
Statutes  which  is  in  conflict  with  Chapter  261.  It  is  plain,  we  think,  that 
.sections  8061  to  8068  are  repealed,  for  Chapter  261  very  clearly  covers  the 
grounds  occupied  by  the  above  named  sections.  In  addition  to  this.  Chapter 
261  was  intended  to  make  the  standardizing  of  weights  and  measures  and 
their  testing  a  State  matter,  wliolly  under  the  control  of  the  Department  of 
Agriculture. 

In  view  of  section  6  of  Chapter  2('>1.  it  is  ditficidt  to  determine  whether 
all  of  Article  3  of  Chapter  133  is  repealed.  It  is  clear,  however,  that  sections 
8070  to  8073.  inclusive,  are  repealed.  Chapter  261  taking  over  wholly  the 
matter  involved  in  those  sections. 

Section  8069  authorizes  the  election  l)y  the  board  of  commissioners  of  a 
particular  county  of  a  standard  keeper  Avho  is  required  to  take  the  oath  of 
office  and  to  give  bond  with  good  security  payable  to  the  State  of  North  Caro- 
lina in  the  siun  of  .f;200.  conditioned  for  the  safe  keeping  of  weights  and 
measures,  stamps  and  brands  of  said  county,  and  for  the  faithful  perform- 
ance of  the  duties  of  his  office.  ;     ■ 

This  section-  does  not  in  the  light  of  section  6  of  the  act  of  1927  seem-  to 
conflict  with  the  latter  act  except  in  this  particular :  Section  8  requires  the 
State  to  supply  the  local  sealer  of  weights  and  measures  Avith  such  equip- 
ment as  may  be  necessary.  :     ■ 

(1)  Consequently,  we  think  that  the  county  commissioners  may  elect  still 
a  local  standard  keeper  under  section  8069.  He  is.  however,  to  be  supplied 
with  such  standard  eciuipment  as  may  be  necessary  by  your  office,  as  section 
6  requires  the  appointment  and  regulation  of  the  work  of  this  local  standai'd 
keeper  to  be  subject  to  your  rules  and  regulations  and  also  to  the  control  and 
supervision  of  the  State  Superintendent  of  Weights  and  Measures  created  by 
the  act  of  1927.  The  fees  which  this  local  standard  keeper  may  charge,  his 
compensation  and  his  manner  of  doing  the  work  are  subject  to  the  control 
of  your  office.  It  is  difficult  to  define  distinctly  the  liabilities  of  this  local 
standard  keeper  as  the  act  is  so  indetinite  in  that  regard  that  we  have  no  rule! 
to  guide  us. 

(2)  Section  5  of  the  act  of  1927  requires  all  salaries,  expenses  and  pur- 
chases of  supplies  to  be  paid  from  fees  collected  under  this  act.  As  section  2 
puts  the  organization  of  the  department  of  weights  and  measures  wholly 
imder  the  Department  of  Agriculture  and  it  is  authorized  to  make  such  rules 
and  regidations  as  may  be  necessary  .to  make  effective  the  purpose  of  the 
act.  and  as  those  rules  and  regulations  have  to  be  published  thirty  days 
before  they  become  effective,  it  seems  that  there  must  be  expenses  incurred 
in  the  purchase  of  the  standard  eciuipment  and  in  providing  the  compensation 
of  the  Superintendent  of  Weights  and  ^Measures  and  all  inspectors  appointed 
by  your  office  before  any  fund  under  the  act  can  become  available  for  that 
purpose.  We  think  that  such  necessary  preliminary  expenses  may  be  met 
out  of  the  emergency  appropriation  provided  in  the  approrpiations  acts  of 
1925  and  1927 — of  course,  with  the  consent  of  the  (Governor  and  Council  of 
State. 

The  act  in  section  2%  requires  all  fees  or  other  money  collected  under  the 
iict  to  be  dep(>sited  daily  in  accordance  with  the  daily  deposit  act.  to  be  kept 
in  a  separate  and  distinct  fund.     This  being  true,  as  sncli  fund  Mccumulates, 
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the  emergency  fund  may  be  compensated  tvom  the  amount  so  accumulated. 
Whether  or  not  your  inspectors  should  lie  put  upon  a  regular  salary  or  to  be 
allowed  a  per  diem,  we  think  that  they  cannot  be  compensated  by  commissions 
from  the  amount  collected  l)y  them  in  view  of  section  2^2  referred  to  above. 
Of  course,  how  these  men  shall  be  employed  and  how  their  compensation 
shall  be  fixed,  i.  e.,  whether  by  the  day  or  by  tlie  year,  comes  within  the 
sound  discretion  of  the  Board  of  Agriculture.  Tliat  discretion  can  only  be 
exercised  after  a  thorough  survey  of  the  situation  and  a  determination  of 
what  compensation  should  be  allowed  them  after  such  survey.  When  you 
determine  how  you  shall  employ  them  and  fix  their  compensation,  then  no 
doubt  these  employees  could  l»e  classified  by  the  Salary  and  Wage  Commis- 
sion if  it  chooses  to  do  so. 

As  to  the  employment  by  towns  of  a  local  standard  keeper  under  section  0. 
we  cannot  give  you  a  positive  opinion  for  these  towns  would  have  no  author- 
ity to  appoint  a  local  standard  keeper  unless  that  authority  is  contained  in 
their  charter.  If  they  have  such  charter  authority,  and  the  town  employs 
them,  then  their  compensation  is  to  be  fixed  by  the  town  at  an  amount  not 
in  excess  of  the  compensation  fixed  by  your  Board  for  State  inspectors  doing 
similar  work.  When  these  local  standard  keepers,  whether  county  or  town, 
are  appointed,  we  think  that  your  duties  with  relation  to  the  testing  of 
weights  and  measures  in  the  territorial  limits  of  either  of  these  governmental 
agencies  are  performed  when  you  see  that  the  work  is  properly  done  in 
accordance  with  the  rules  and  regulations  of  your  Department. 


Intoxtcatixg  Liquors — Medicine 

.Tune  m.  1!>2T. 

We  think  that  the  tonic  manufactured  by  Hance  Brothers  &  White.  Inc., 
Philadelphia.  Pa.,  can  be  sold  in  North  Carolina  as  a  medicine,  its  manu- 
facture and  sale  having  been  approved  by  the  Federal  Prohibition  Depart- 
ment. As  soon,  however,  as  it  should  be  sold  as  a  beverage,  then  our  own 
prohibition  act  would  condemn  the  sale  as  illegal. 


Food  Adulteration 

June  9,  1927. 

C.  S.  4752  makes  it  a  misdemeanor  for  any  person,  firm  or  corporation  to 
manufacture,  sell,  expose  for  sale  or  have  in  his  possession  with  the  intent 
to  sell,  any  article  of  food  which  is  adulterated  or  misbranded  within  the 
meaning  of  this  article. 

Sub-section  3  of  section  4759.  defines  what  shall  be  adulterated  food.  Sub- 
section 2  of  this  sub-section  declares  that  if  any  substance  has  been  substi- 
tuted, wholly  or  in  part,  for  the  article,  it  is  adulterated  food,  regardless  of 
whether  or  not  said  substitution  is  deleterious. 

It  seems  that  some  person  selling  honey  has  adulterated  the  honey  by  the 
use  of  sugar  syrup.  You.  in  the  exercise  of  your  authority  as  State  Chemist, 
have  ascertained  this  fact  from  a  sample  analyzed  under  section  4753.  This 
analysis  is  made  prima  facie  evidence  against  the  party  charged  under  section 
4750.     Section  4755  i-equires  you  to  certify  these  facts  to  the  solicitor  of  the 
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district  in  wliicjli  such  sample  was  ohtjiined  and  furnish  that  officer  witli  copy 
of  the  analysis  duly  authenticated  hy  you.  Section  4757  recjuires  such  solici- 
tor to  cause  proceedinj^s  to  he  commenced  and  prosecuted  without  delay  in 
all  such  cases  certified  to  him. 

This  is  a  hrief  synopsis  of  the  law  applicable  to  the  condition  set  out  in 
your  letter  of  June  8th. 


Vital  Statistics — CoiiPENSATiox  of  Registrar 

September  20,  1927. 

Mr.  P.  A.  Thompson  has  no  claim  aj^ainst  the  State  of  North  Carolina  for 
his  comi>ensation  in  reporting  vital  statistics  in  the  town  of  Denver.  It 
seems  that  there  can  be  no  doubt  that  this  town  was  incorporated  at  some 
time  in  the  past.  The  only  way  the  charter  can  be  repealed  is  by  an  act 
of  the  Legislature.  Mr.  Thompson  then  clearly  has  a  cause  of  action  against 
the  town  on  the  drafts  of  the  board  of  health  which  can  be  enforced  against 
the  town.  He  can  bring  his  action  in  the  magistrate's  court,  making  the 
last  board  of  commissioners  who  functioned  parties  thereto  and  after  he  gets 
judgment  can  comi)el  a  levy  of  tax  to  pay  him.  The  board  of  commissioners 
which  failed  to  order  an  election  in  this  town  and  faih^l  to  perform  the 
ordinary  functions  of  such  boards  is  indictable  and  it  might  be  well  for 
Mr.  Thompson  to  report  this  condition  to  the  solicitor  of  the  district  in 
which   the  town  of  Denver  lies. 


Warehouse — Peanuts — Taxation 

November   1.    1927. 

There  is  a  public  bonded  wareliouse  in  the  town  of  Plymouth  which  issues 
negotiable  warehouse  i-eceipts  for  peanuts  stored  in  the  warehouse.  Some 
of  these  peanuts  were  stored  in  the  warehouse  on  May  1.  1927.  Upon  this, 
you  inquire  whether  or  not  the  peanuts  so  stored  are  lialtle  for  ad  valorem 
tax  by  the  town  of  Plymouth.    We  think  not. 

The  Machinery  Act  in  relation  to  such  products  was  amended  in  1925 
and  that  amendment  was  brought  forward  in  section  04  of  that  Act  in  1927 
in  such  way  as  to  make  the  value  of  cotton,  tobacco  or  other  farm  prod- 
ucts held  by  any  public  warehouse  and  represented  by  negotiable  warehouse 
receipts  solvent  credits  in  the  hands  of  the  owner  of  such  farm  products  as 
represented  by  the  negotiable  receipts. 

The  holder  of  the  negotiable  receipt  is  required  to  list  the  farm  products 
at  his  own  domicile  and  is  allowed  to  deduct  from  their  value,  as  in  the 
case  of  other  solvent  credits,  his  bona  fide  indebtedness. 

Such  property,  then,  is  not  taxable  where  the  warehouse  is  located. 


Weights  and  Measures— Act  of  1927 

November  4,  1927. 

In  a  recent  letter  from  Mr.  George  R.  Ross  certain  questions  were  asked 
with  respect  to  Chapter  261,  Public  Laws  of  1927.  At  his  request  I  answer 
them  in  this  letter  to  you,  as  follows : 
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1.  Could  we  use  the  oil  inspectors,  seed  insi>ectors,  fertilizer  ' 
inspectors   and   fruit   and   vegetable   inspectors  as   inspectors  of  .; ' 
weights  and  measures,  and  if  so,  what  disposition  would  be  made 

of  the  fees? 

Yes.  Section  5  permits  the  use  of  other  employees  of  the  Department  of 
Agriculture  in  this  work  when  the  duties  under  the  Act  would  not  seriously 
conflict  with  their  other  duties. 

2.  Under  Section  7  would  it  not  be  possible  to  inspect  weights 
and  measures  and  issue  the  owner  a  tag  in  the  form  of  a  display 
card   which   he  could   use   as   an  advertisement? 

A  receipt  in  appropriate  form  will  be  given  for  the  fees  collected  and  of 
course  the  person  to  whom  it  is  given  could  make  such  display  of  it  as  lie 
desired.  I  do  not  think  that  it  is  within  the  purpose  of  the  Act  to  make  the 
receipt  in  such  form  as  that  in  itself  would  he  an  inducement  to.  use  it  as 
an  advertisement. 

3.  Should  a  town  or  count.v  appoint  a  local  man  under  Section 
G,  would  the  State  have  to  furnish  the  equipment  under  Section  8? 

Yes. 

4.  Under  Sections  10  and  11.  could  we  not  issue  permits  on 
each  lot  or  shipment  of  weighing  and  measuring  devices  and 
make  a  charge  therefor,  which  would  give  us  revenue  and  at  the 
same  time  give  the  manufacturer,  jobber  or  seller  a  certificate 
which  he  could  use  in  selling  his  articles  in  this  State  to  a 
better   advantage? 

Section  10  gives  the  State  Superintendent  of  Weights  and  Measures  the 
general  supervision  of  such  devices  offered  for  sale,  sold  or  used  in  the  State. 
If  you  think  it  advisable,  you  may  inspect  them  before  they  are  sold  and 
upon  such  inspection  give  a  receipt.  I  think  that  this  should  be  handled 
with  care  as  under  no  circumstances  should  the.  law  be  administered  for  any 
purpose  other  than  that  of  establishing  proper  measuring  devices  in  the  State. 


Inspection — Inteestate   Commerce 

January  10,  1!)2S. 

Chapter  53.  Public  Laws  of  1927  entitled  "An  Act  to  Regulate  the  Manu- 
facture and  Sale  of  Insecticides  and  Fungicides  in  North  Carolina"  is  an 
inspection  law  pure  and  simple. 

The  general  rule  in  regard  to  restrictions  Tipon  State  power  in  the  regu- 
lation of  articles  transported  into  the  State  from  without  does  not  apply  to 
such  laws. 

Clause  2.  Section  10.  Article  1  of  the  United  States  Constitution  is  as 
follows  : 

No  state  shall,  mthout  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  imports  or  exports  except  what  may  be  ab- 
solutely necessary  for  executing  its  inspection  laws. 
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Thus  the  right  of  iusijectioii  is  reserved  to  the  States.  As  early  as  18:J4 
this  right  was  recognized  hy  the  Supreme  Court  of  the  United  States  and 
there  have  been  many  decisions  since  in  that  Court  sustaining  it. 

Inspection  has  been  defined  to  be  an  examination  of  certain  articles  made 
by  law  subject  to  such  examinations.  It  is  something  which  can  be  accom- 
plished by  applying  to  the  articles  certain  crucial  tests.  All  insj^ction  laws 
are  valid  whether  the  inspection  is  manifestly  intended  and  calculated  in 
good  faith  to  protect  the  public  health,  public  morals,  or  the  public  safety, 
or  if  the  object  of  inspection  is  the  prevention  of  imposition  upon  the  public 
generally.  The  recognized  elements  of  inspection  laws  ni-e  (piality,  (luantity, 
value  of  the  article,  form,  capacity,  dimensions  and  weight  of  package, 
mode  of  putting  up  and  marking  and  branding  of  various  kinds. 

Where  the  right  of  inspection  exists,  the  State  may  levy  such  inspection 
fees  as  will  pay  the  reasonable  cost  of  insi^ection.  These  fees,  however,  must 
have  some  reasonable  relation  to  the  cost  of  inspection.  It  seems  to  us  that 
the  Act  of  1927  referred  to  above  meets  all  the  conditions  of  an  adequate 
and  valid  insijection  law. 


Insecticide  ano  Fungicide  Act 

January  27,  102S. 

I  have  read  very  carefully  and  considered  the  letter  of  the  J.  W. 
Woolfolk  Company  in  regard  to  the  act  to  regulate  the  manufacture  of  in- 
secticides and  fungicides  in  North  Carolina.  If  their  statement  of  facts 
is  correct  and  their  calculations  are  also  correct,  it  is  qiute  clear  that  if  the 
act  is  administered  as  written,  there  would  be  a  marked  discrimination 
against  those  who  sell  insecticides  in  a  dilute  form  by  the  gallon  instead 
of  by  the  pound. 

The  kinds  of  insecticides  and  fungicides  with  which  the  act  deals  are 
thus  described : 

"Paris  green,  calcium  arsenate,  lead  arsenate,  or  any  other  insecticides  or 
fungicides."' 

It  is  a  general  rule  of  statutory  construction  that  where  general  word^ 
follow  an  enumeration  of  things  by  words  of  a  particular  and  specific  mean- 
ing, such  general  words  are  to  be  held  as  applying  only  to  things  of  the 
same  general  kind  or  class  as  those  specifically  mentioned.  Now.  paris 
green,  calcium  arsenate  and  lead  arsenate  ai"e  all  sold  in  lots,  packages  or 
parcels,  whereas,  the  insecticides  sold  by  the  Woolfolk  Company  are  a  solu- 
tion, lime  sulphur  solution,  and  oil  emidsion.  These  are  not  sold  in  lots, 
packages  and  parcels,  but  in  containers,  barrels,  bottles  or  jars,  and  so 
are  not  sold  by  weight  but  by  the  gallon. 

The  statute  in  section  3  in  describing  the  tag  or  label  which  shall  be 
placed  in  a  conspicuous  place,  declares  that  it,  among  other  things,  must 
show  the  net  weight  of  the  lot.  package,  or  parcel.  Section  5.  in  levying 
an  Inspection  tax,  deals  with  the  product — not  by  gallons  or  measure — but 
by  pounds,  the  inspection  tax  being  10c  per  hundred  pounds. 

To  say  the  least  of  this,  there  is  very  considerable  doubt  as  to  whether 
the  statute  as  written  really  applies  to  the  lime  sulphur  solution  or  the 
oil  emulsion.  If  it  should  be  held  to  apply  to  them.  then,  estimating  the 
tax  by  the  hundred  pounds,  there  would  Ite  a  more  decided  discrimination 
against  these  products,  certainly  in  the  projiortion  of  the  tax  to  the  cost 
of  the  product  itself. 
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There  are  only  three  ways  out  of  the  difficulty  presented  in  the  inter- 
pretation of  the  statute.  First,  require  the  Woolfolk  Company  to  pay  the 
inspection  tax  in  accordance  with  tlie  weight  of  their  products  as  imposed 
in  section  5  of  the  act.  and  let  them  resort  to  the  courts  for  any  remedy 
to  which  they  think  they  may  be  entitled;  second,  hold  that  its  products 
do  not  come  within  this  statute  and  so  are  not  liable  to  the  inspection  and 
the  insijection  tax ;  third,  iis  section  1  authorizes  your  department  to  make 
rules,  regulations,  and  adopt  standards  to  carry  out  the  designs  and  purposes 
of, the  act,  the  department  may  make  such  rules  as  would  eliminate  the 
discrimination  against  the  lime  sulphur  solution  and  the  oil  emulsion.  In 
adopting  the  latter  plan,  you  subject  these  products  to  the  inspection  and 
regulation   required   by   the  act. 


Insecticide  and  Fungicide  Act 

February  2.   1928. 

The  insecticide  act  of  the  General  Assembly  of  1927,  -Chapter  53  of  the 
Public  Laws,  applies  only  to  the  manufacturer  or  dealer  who  shall  sell, 
offer  or  expose  for  sale  in  this  State  any  paris  green,  etc. 

If,  therefore,  a  resident  of  North  Carolina  orders  such  insecticide  or 
fungicide  for  his  own  use  from  a  dealer  in  another  State,  that  dealer 
in  another  State  would  not  come  within  the  provisions  of  the  statute  under 
ordinary  conditions,  because  the  sale  is  not  in  North  Carolina.  Of  course, 
if  the  purchase  is  made  in  another  State  in  this  way  and  the  goods  are 
shipped,  not  upon  an  oiien  bill  of  lading,  but  with  biir  of  lading  and  draft 
attached,  the  sale  would  be  completed  in  North  Carolina  and  would  come 
within  the  provisions  of  the  Act. 

This  Act  itself  was  passed  for  the  protection  of  citizens  of  the  State. 
If  they  choose  to  get  from  under  this  protection  in  this  way,  they  have 
only  themselves  to  blame. 


Weights  and  Measures — Act  of  1927 

March  10,  1928. 
The  letter  of  Mr.  J.  P.  Bunn  to  you.  dated  March  7th.  is  evidently  based 
upon  the  idea  that  the  old  statutes  relating  to  weights  and  measures  is  still 
in  force.  The  new  act,  however.  Chapter  2(!1.  Public  Laws  of  1927,  was 
evidently  intended  to  take  over  the  whole  subject.  The  fees  under  this  act 
are  to  be  fixed  by  the  Department  of  Agriculture.  If  any  town  or  county 
wishes  to  appoint  a  local  standard  keeper  he  must  act  wholly  under  the 
rules  and  regulations  established  by  the  State  Department  of  Agriculture, 
section  6.  of  the  act.  This  is  in  reality  the  only  authority  remaining  in  the 
county  to  appoint  a  county  standard  keeper.  Commencing  at  section  14  and 
running  through  section  19  of  the  act  is  a  series  of  acts  defined  in  each 
instance  to  be  a  crime.  We  interpret  this  act.  therefore,  as  taking  over  the 
whole  subject  in  practical  eifect  and  as  providing  such  penalties  for  the 
breach  of  the  same  as  would  enable  it  to  be  enforced  in  all  instances  by  your 
Department. . 


Cotton  Warehouse  Act — Investment 

June  27.  1928. 
The  Cotton  Warehouse  System  was  created  and  developed  under  Chapter 
l.^>7.  Public  Laws  1921  as  amended,  now  III  C.  S.  4925   (a)— 4925   (u).     Gen- 
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eral  control  of  the  system  was  placed  in  the  Board  of  Agricvilture.  It  is 
directed  that  a  State  AVarehouse  Superintendent  should  be  selected  by  the 
State  Board  of  Agriculture,  through  whom  the  act  should  be  administered. 
The  Board  was  given  power  to  make  and  enforce  the  necessary  rules  and 
regulations  to  make  effective  the  purposes  of  the  act. 

By  Chapter  174,  Public  Laws  1925,  executive  powers  theretofore  exercised 
by  the  Board  of  Agriculture  were  conferred  upon  the  Commissioner  of  Agri- 
culture. The  adoption  of  rules  and  regulations  for  handling  the  Cotton 
Warehouse  System  is  still  in  the  hands  of  the  Board  of  Agriculture.  By  the 
act,  other  powers  are  transferred  to  you. 

Section  5  of  the  act,  now  III  C.  S.  4025  (e)  directs  tliat  the  investments 
are  "to  be  made  by  the  Board  of  Agriculture  with  the  appi-oval  of  the  Gov- 
ernor and  the  Attorney  General."  The  power  of  making  these  investments 
is  now  placed,  by  the  act  of  1925.  in  you.  When  application  for  a  loan  is 
presented  to  you.  you  would  pass  upon  the  application  and  decide  whether 
or  not  such  in%'estment  shouhl  be  made.  The  details  of  handling  the  matter 
are  in  your  hands.  When  you  have  the  application  and  papers  in  proper 
shape,  you  present  it  to  the  Governor  and  the  Attorney  General.  Before  the 
loan  can  be  made,  both  must  approve.  This  is  the  limit  of  their  control  over 
the  investment  of  these  funds. 

General  supervision  of  the  act  under  you  is  placed  in  the  hands  of  the 
State  Warehouse  Superintendent.  The  Board  of  Agriculture  makes  the  rules 
and  regulations.  The  State  Warehouse  Superintendent  performs  his  duties  as 
one  of  the  members  of  your  Department.  He  has  general  control,  subject  to 
your  superior  authority.  The  collection  of  loans  is  not  adequately  covered 
by  the  act  on  the  subject.  The  act  is  broad  enough  to  place  such  collection 
in  the  hands  of  the  State  Warehouse  Superintendent  unless  other  action  be 
taken,  b,y  you  now,  by  the  Board  of  Agriculture  prior  to  the  act  of  1925. 

Under  date  of  July  17,  1924,  the  then  Attorney  General  advised  you  that 
there  was  authority  imder  which  the  Board  of  Agrciulture  could  designate 
the  Chief  of  the  Division  of  Markets  as  the  person  representing  the  Board  in 
the  collection  of  outstanding  indebtedness  due  under  the  act. 

In  my  opinion  all  of  these  duties  primarily  belong  with  the  State  Ware- 
house Superintendent.  However.  I  am  not  disposed  to  give  a  different 
opinion  on  the  subject  from  that  by  Judge  Manning  in  1924  and  under  which 
action  has  since  been  taken.  Undoubtedl.v  you  have  complete  authority  to 
place  the  collection  of  these  funds  in  the  hands  of  the  State  Warehouse 
Superintendent.  In  any  event,  any  person  charged  with  the  duty  of  making 
these  collections  should  give  ample  and  sufficient  bond  for  the  protection  of 
the  State. 

In  the  final  analysis,  responsibility  for  looking  after  all  loans  made  under 
the  act  rests  upon  you  and  you  have  full  authority  to  enforce  such  collection. 


Cotton  Warehouse  Act — Measure  of  Damages 

August  30,  1928. 
I  have  your  letter  of  August  27th  in  regard  to  cotton  stored  by  Mr.  King 
with  the  bonded  warehouse  at  Apex.  It  appears  that  one  hundred  bales  were 
stored,  and  when  demand  was  made  for  delivery  of  the  cotton,  eight  bales 
could  not  be  found.  The  warehouseman  tenders  payment  for  the  eight  bales 
at  18%c. 
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The  warehouseman  contracts  to  deliver  the  cotton  stored  upon  surrender 
«)f  the  certificates.  As  he  is  not  able  to  do  so,  if  suit  should  be  brought  upon 
liis  bond,  the  liability  would  be  on  the  basis  of  the  value  of  the  cotton  at  the 
time  demand  was  made  for  its  return  and  failure  to  deliver.  This  is  what 
the  State  Treasurer  would  ask  for  in  a  suit  upon  the  bond  against  the 
warehouseman  and  the  surety  company. 

I  do  not  conceive  it  to  be  my  duty  as  Attorney  General  to  undertake  to 
adjust  any  difference  between  the  storer  of  the  cotton  and  the  warehouseman. 
However,  it  would  seem  that  the  warehouseman  may  exonerate  himself  by 
paying  for  the  cotton  at  the  market  price  on  the  day  demand  is  made  and 
failure  of  delivery. 


OPINIONS  TO  THE  COMMISSIONER  OF  REVENUE 


Statutes — Refund  of  Taxes 
..:    :■....::  Septombei-  IG,  1920. 

Sectioil  7  of  the  Daily  Deposits  Act  of  1925,  Chapter  128  of  tlie  Public  Laws, 
conta'itts  this  provision : 

Whenever  taxes  of  any  kind  are  or  have  been  by  clerical  error, 
misinterpretation  of  the  law,  or  otherwise  collected  and  paid 
into  the  State  Treasury  in  excess  of  the  amount  found  to  be 
legally  due  the  State,  the  State  Auditor  shall  issue  his  warrant 
.  .  for  the  amount  so  illegally  collected  to  the  person  entitled  thereto 
upon  certificate  from  the  head  of  the  department  through  which 
said  tax  was  collected,  and  the  Treasurer  shall  pay  said  warrant. 

Section  8  of  the  act  is  as  follows:  •'.'.■. 

All  laws  and  clauses  of  laws  in  conflict  with  this  act  to  the 
■  extent  of  such  conflict  are  hereby  repealed. 

You  inquire  of  us  what  effect  this  act  has  upon  C.  S.  7979  (a).  We  think 
the  only  conflict  between  the  provisions  of  section  7  above  quoted  and  section 
7979  (a)  is  that  the  latter  requires  the  approval  of  the  Attorney  General. 
To  that  extent,  then,  they  conflict,  and  as  the  act  of  1925  was  more  recently 
enacted,  these  refunds  may  now  be  made  without  the  approval  of  the  Attorney 
General. 

The  two  provisos  to  section  7979  (a)  are  not  in  any  way  affected  by  the 
act  of  1925.  These  provisos  do  not  conflict  with  that  act  and  that  act  doe& 
not  conflict  with  them,  and  consequently,  there  is  no  repeal  of  either  of  the 
provisos. 

The  first  proviso  requires  that  demand  be  made  for  correction  for  such 
error  or  errors  within  two  years  from  the  time  of  the  erroneous  or  illegal 
payment.  The  second  proviso  is  also  not  at  all  affected  by  the  act  of  1925, 
there  being  no  conflict  in  the  provisions. 

Thus  the  law  is  now  as  it  was  before  1925 ;  demand  for  the  correction  of 
such  errors  must  be  made  within  two  years  from  the  time  of  the  erroneous 
payment. 


-    '■'■      ■  Boats — Gasoline — Operation 

November  29.  1926. 

I  have  your  letter  of  November  27th.  sending  letter  from  Mr.  R.  F.  Tuttle, 
deputy  commissioner,  asking  for  my  opinion  on  the  facts  therein  set  out. 

It  appears  that  certain  operators  of  gasoline  boats  decline  to  make  the 
reports  and  to  pay  the  taxes  provided  for  in  the  Revenue  Act  of  1925,  section 
83-a.  They  take  the  position  that  that  section  refers  specifically  and  only  to 
steam  boats  and  that  this  does  not  include  the  operation  or  transportation  of 
passengers  or  freight  by  means  of  gasoline  boats. 

Quite  probably  the  General  Assembly  intended  the  term  "steam  boats"  to 
include  all  boats,  whether  operated  by  steam  or  gasoline.     However,  it  did 
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not  use  a  sufficiently  broad  enough  term.  The  general  rule  is  that  although 
an  unnamed  object  is  within  the  general  scope  of  the  statute  and  it  was 
omitted  by  inadvertence  or  because  it  was  overlooked  or  unforeseen,  there  is  a 
casus  omusif^,  and  that  the  defect  or  omission  cannot  be  supplied  by  the 
courts. 

This  limitation  upon  the  extent  of  the  section  is  further  supported  by 
section  904,  which  makes  it  your  duty  to  construe  tiie  Revenue  Act  most 
favorably  to  the  taxpayer.  I  am  of  opinion  that  the  Court  would  say  that  the 
language  is  not  sufficiently  broad  to  include  boats  operated  by  gasoline. 


License — Soft  Driivk   Dealer 

December  3,  1926. 

In  your  letter  of  December  2nd.  .vou  state  the  following  case : 

A  dealer  in  soft  drinks,  having  his  place  of  business  in  South  Carolina, 
delivers  his  goods  by  automobile  truck  owned  by  the  dealer  to  parties  in 
this  State  once  a  week,  not  on  specific  orders,  but  according  to  the  needs 
of  the  customer's  place  of  business.  You  ask  upon  this  whether  or  not  sec- 
tion 57  of  the  Revenue  Act  imposes  an  occupation  tax  upon  this  business. 

We  think  this  man  under  such  circumstances  is  a  wholesale  dealer  as 
defined  in  Section  57  and  as  he  brings  his  goods  into  North  Carolina  before 
he  sells  them,  he  is  liable  to  the  one-half  tax  imposed  upon  such  wholesale 
dealers  in  the  section.  He  is  not  liable  for  ordinary  North  Carolina  truck 
license  tax,  as  the  truck  is  in  the  State  only  temporarily  from  time  to  time. 
Of  course,  if  he  takes  the  orders  before  he  brings  the  goods  into  North 
Carolina  and  delivers  them  upon  such  prior  orders,  he  would  be  engaged 
in  Interstate  Commerce  and  so  not  taxable. 

He  would  not  be  taxable  as  a  peddler  under  section  45  if  he  is  selling 
or  bartering  these  goods  to  merchants  or  dealers  or  those  regularly  engaged 
in  the  business  of  retailing  soft  drinks. 


Inspection — Records 

Deceml>er  15,  1926. 

I  am  this  morning  in  receipt  of  copy  of  letter  from  Governor  McLean  to 
you  with  reference  to  his  request  to  be  permitted  to  inspect,  for  official 
purposes,  the  corporation  reports  required  to  be  made  under  section  12  of 
the  Machinery  Act. 

There  can  reasonably  be  divergent  views  upon  the  construction  of  the 
language  used  in  the  closing  part  of  that  paragraph.  However,  I  am  of 
opinion  that  the  doubt  should  be  resolved  in  favor  of  submitting  the  re- 
ports to  the  Governor's  inspection  for  the  purposes  indicated.  I  reach  this 
conclusion  because  I  think  that  any  doubt  on  the  subject  should  be  resolved 
in  favor  of  giving  the  head  of  the  State  Government  access  to  all  documents 
which  may  be  serviceable  to  him  in  the  administration  of  public  affairs  and 
as  guide  for  his  recommendations   to  the  General  Assembly. 
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Inhkritanck  Tax — Charitahle  Ob.tkct 

December  IS,  192t5. 

In,  re  Esiate  of  Sarah  E.  Shaffner. 

It  seems  that  the  Foreign  Missionary  Society  of  tlie  Home  Moravian 
Church,  South,  of  Winston-Salem.  N.  C.  is  a  North  Carolina  corporation 
organized  to  conduct  foreign  missions.  The  decedent.  Sarah  E.  Shaffner, 
bequeathed  her  entire  residuary  estate  to  this  coi-poration  to  be  uswl  for 
foreign   missions. 

You  ask  the  advice  of  this  office  as  to  whether  or  not  this  legacy  is  subject 
to  inheritance  tax.  The  inheritance  tax  law  provides  that  no  tax  shsiU  be 
imposed  or  collected  on  legacies  passing  by  will  to  religious,  educational 
or  charitable  coriwrations  (not  conducted  for  profit)  in  this  State.  The 
Suju'eme  Court  has  recently  construed  this  statute  as  not  applying  the 
C'hariUible  bequests  to  corporations  located  without  the  State,  regardless 
(if  whether  or  not  the  funds  so  bequeathed,  or  any  part  thereof,  were  to 
he  within  the  State.  We  think  it  a  logical  deduction  from  this  holding  that 
the  inheritance  tax  is  not  to  be  levied  upon  a  bequest  to  a  North  Carolina 
<?orporation  for  religious  i)urposes.  though  such  purposes  would  require 
the  use  of  the  money  without  the  State. 


Deputies — Appointment 

March  17,   1927. 

Under  the  old  act.  section  ir>.  Chapter  236,  Public  Laws  of  1923.  the 
Commissioner  of  Revenue  was  given  power  to  appoint  all  necessary  deputies 
to  carry  out  the  provisions  of  the  act  only  upon  approval  in  writing  of  the 
Governor.  You  inquire  of  this  office  whether  or  not  such  approval  will  be 
required  after  the  Act  of  1927,  dealing  with  the  same  subject,  becomes 
effective  from  and  after  June  30,  1927. 

Sub-section  (b)  of  section  3  of  Article  2  of  the  new  act  deals  with  the 
subject.  That  confers  the  authority  to  designate  and  appoint  such  agents 
and  deputies  as  may  lie  necessary  to  carry  out  the  provisions  of  the  act  to 
the  vehicle  commissioner,  the  (Commissioner  of  Revenue  being  designated 
in  the  act  as  the  vehicle  commissioner.  Such  appointments  after  this  act 
becomes  effective,  then,  are  not  required  to  be  made  with  the  approval  of  the 
Covernor. 

Inheritance  Tax — Refund 

March  28.  1J>27. 

Y'ou  submit  to  me  your  file  re:  Inheritance  tax  against  the  estate  of  the 
late  John  E.  Hughes  of  Danville.  Virginia,  together  with  House  Bill  14C8, 
Senate  Rill  1175.  ratified  March  4.  1927,  and  ask  if  this  bill  authorizes  the 
refund  of  the  inheritance  tax  collected  by  you  from  said  estate.  I  am  of 
opinion  that  the  situation  is  covered  by  the  bill  referred  to.  The  bill 
directs  that  the  inheritance  taxes  so  paid  "shall  be  refunded  by  repayment 
to   the   trea.surer   or   governing  body   of  such   orphanage ;   and   in    such   ease 


'1^41  lUEXNIAL    KErORT    OF    THE    ATTORNEY    GENERAL 

the  state  Auditor  is  herel)y  authorized  aud  directed  to  issue  a  warrant  for 
such  refund  and  the  same  shall  be  paid  by  the  State  Treasurer." 

It  appears  that  inheritance  tax  in  the  sum  of  $15,243.58  was  assessed  and 
collected  March  7,  11)24.  On  April  24.  1924.  a  refund  of  $902.28  was  ordered 
and  paid.     Therefore,  the  amount  due  to  be  refunded  is  $14,341.30. 

I  am  of  opinion,  and  therefore,  advise  you,  that  $14,341.30  is  the  amoimt 
which  you  should  certify  to  the  State  Auditor  for  refund  under  the  pro- 
visions of  the  statute  referred  to. 


Gasoline    Tax — When    Paid 
:  »  ;     .    i-.  :  April  2,  1927. 

Referrihg  to  your  inquiry  as  to  whether  or  not  you  can  permit  any  days 
of  gtace  for  the  payment  of  gasoline  tax  beyond  the  20th  of  the  month 
following  the  month  in  which  the  gasoline  was  sold,  used  or  distributed. 
P"beg  to  advise  that  Section  5  reads  as  follows : 

Every  distributor  at  the  time  of  making  the  report  required 
by, Section  4  of  this  Act  shall  pay  to  the  Commissioner  of  Revenue 
the  amotint  of  tax  due  for  the  month  covered  by  such  report 

Clearly  this  makes  the  tax  due  on  the  20th  of  the  month.  There  does 
not,  however,  seem  to  be  any  machinery  in  the  law  for  instituting  any  legal 
proceedings  or  enforcing  any  i>enalty  within  30  days  after  such  tax  shall 
l)e  due.  This  is  provided  for  in  Section  12.  Section  (i  does  provide  that 
in  cases  where  a  distributor  wilfully  fails,  neglects  or  refuses  to  make  the 
reports  that  the  Commissioner  shall  make  the  best  estimate  possible  ap- 
plicable to  his  position  and  add  25  per  cent  thereto  and  assess  the  tax  on 
this  basis.  This  section  would  seem  to  have  no  application  if  the  proper 
reports  have  been  filed  on  time. 

I  am  of  opinion,  therefore,  that  construing  the  Act  as  a  whole,  taxes 
paid  within  30  days  from  the  due  date,  that  is,  the  20th  of  the  month 
following  the  date  of  sale,  use  or  distribution,  should  be  received  without 
penalty. 


.  f  Dealer  in  Stocks,  etc. 

:,,  April  28,  1927. 

Re  Section  56,  Revenue  Law,  1925 

Inquiry  is  made  as  to  the  meaning  and  application  of  Section  56.  and 
especially  with  reference  to  Building  and  Loan  Associations,  Mortgage  Loan 
Companies.  Morris  Plan  and   Industrial  Banks. 

Section  50  provides  that  "Every  dealer  in  stocks,  bonds,  notes,  or  con- 
tracts for  the  payment  of  money  or  other  securities  shall  pay  for  the  privi- 
lege of  transacting  such  business  as  annual  license  tax."  The  section  b.v 
express  terms  excludes  oona  fide  banks  from  the  operation  of  the  statute. 

Section  67  of  the  Machinery  Act,  which  must  be  considered  along  with 
Section  56,  provides  that  "no  person,  bank,  or  corporation  shall,  without  a 
license  authorized  by  law,  act  as  a  stock  broker  or  private  banker."  The 
act  specifically  defines  stock  broker  and  private  banker: 

Any  person,  bank,  or  corporation  that  deals  in  coin,   foreign,! 
or    domestic    exchange,    Government    stock    or    other    certificates  .; 
of  debt  or  shares  in  any  corporation  or  chartered  company,  bank 
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notes  or  other  notes  used  as  a  currency,  or  to  sell  the  same  or  juiy 
of  them  on  commission  or  for  other  compensation,  or  \vh(» 
negotiates  loans  npon  real  estate  securities,  shall  he  deemed  to 
he  a  stock-broker. 

Any  person,  hank,  or  corporation  engaged  in  the  business 
of  receiving  money  on  deposit  or  in  lending  or  advancing  money, 
or  in  negotiating  loans  on  any  class  of  securities,  or  in  discount- 
ing, buying,  or  selling  negotiable  or  other  paper  or  credits,  com- 
monly known  as  stockbrokers,  whether  in  an  office  for  the  pur- 
pose or  elsewhere  shall  be  deemed  to  be  a  private  banker,  and 
in  the  latter  case  the  tax  shall  be  paid  for  the  additional  privi- 
lege of  private  banking. 

The  statute  comprehends  within  its  meaning  dealers  and  iK'rsons  who 
negotiate  loans  upon  real  estate  securities. 

A  dealer,  in  the  popular,  and  therefore  statutory,  sense  of  the  word,  is 
not  one  who  buys  to  keep,  or  makes  to  sell,  but  one  who  buys  to  sell  again. 
Black's  Law  Dictionary.  To  negotiate  a  loan  means  "to  discuss,  or  arrange 
a  sale  or  bargain  ;  to  arrange  the  preliminaries  of  a  business   transaction." 

In  this  connection,  it  means  one  who  acts  between  the  owner  of  the 
money,  who  is  lender,  and  the  borrower.  It  implies  tlie  idea  of  a  third 
l)ersou  whose  activities  bring  about  a  contractual  relationship  between  the 
lender  and  the  borrower.  A  person  who  loans  his  own  money  does  not  come 
within   the  purview  of  the   statute. 

In  the  same  category  is  placed  "any  person,  bank  or  corporation  engaged 
in  the  business  of  advancing  money,  or  negotiating  loans  on  an.v  class  of 
securities,  or  in  discounting,  buying,  or  selling  negotiable  or  other  paper 
oi'  credits,  commonly  known  as  stock  brokers,  whether  in  an  office  for 
the  purpose  or  elsewhere  sliall  be  deemed  to  be  a  private  bank,  and  in 
the  latter  case  the  tax  shall  be  paid  for  the  additional  privilege  of  private 
banking." 

The  provisions  of  the  statute  are  not  extended  to  include  "bona  tide" 
banks. 

The  term  "bank"  shall  be  construed  to  mean  "any  corporation,  partner- 
ship, firm,  or  individual  receiving,  soliciting,  or  accepting  money  or  its 
equivalent  on  deposit  as  a  business :  provided,  however,  this  definition  shall 
not  be  construed  to  include  building  and  loan  associations.  Morris  Plan 
companies,  industrial  banks  or  trust  companies  not  receiving  money  on  de- 
posit."    Ill  C.   S.  Sec.  216    (a). 

Therefore.  I  am  of  the  opinion  that  any  person,  firm,  or  corporation,  b,y 
whatever  name  called,  that  engages  in  the  business  specified  in  the  law, 
or  does  the  acts  named  therein,  is  subject  to  the  tax  except  bona  fide  banks. 
Morris  Plan  companies,  industrial  banlis.  etc..  do  not  come  within  the 
meaning  of  the  term  "bank"  as  used  in  the  statute.  Whether  the  tax  is 
due  in  a  given  situation  is  a  question  of  fact  and  must  l)e  determined  by 
the  circumstances  surrounding  the  individual  case. 


Taxation — Goods    tn    Transit 

May    a.    1927. 
We  have  considered  the  letter  of  Mr.  Adams,   Supervisor  of  Tax  Listing, 
Vance  County,  to  you  in  relation  to  leaf  tobacco  stored  and  in  transit. 
There    can,  be    no   doubt   that   all    leaf   tobacco    stored    or    warehoused    in 
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Vance  County  on  May  1st  is  subject  to  local  iid  valorem  taxes.  All  such 
tobacco.  Ijowever,  which  has  been  removed  from  storage  and  loaded  upon 
railroad  cars  nith  a  view  to  transit  to  another  State  Ijefore  the  first  day 
of  May,  though  tlie  cars  themselves  may  not  have  been  moved  until  after 
the  first  day  of  May.  is  not  taxable.  The  necessary  effect  of  loading  it  upon 
the  cars  with  an  acceptance  of  the  tobacco  by  the  Railroad  Company  is  to 
commence  its  interstate  transit.  This  being  true,  the  State  itself  has  no 
authority  to  levy  an  ad  valorem  tax  upon  it,  and  as  the  county's  authority 
is  derived  from  that  of  the  State,  the  county  likewise  could  not  levy  any  ad 
valorem  tax  upon  it. 


*  AxTTOMOBiLf:  License  I'lates — H.\lf  Year 

May  25,  1927. 

The  statute  relating  to  registration  fees  for  motor  vehicles  deals  with  the 
plates  of  dealers  as  follows :  Registration  fee  and  first  plate,  $25.00 ;  each 
additional  plate,  $1.00.  No  dealer's  plates  shall  be  issued  until  such  dealer 
has  paid  the  license  fee  required  by  the  Revenue  Act  of  1927.  Fee  for 
licenses  Issued  after  July  1st  of  each  year  shall  be  fifty  per  cent  of  the  an- 
nual fee. 

Upon  this  you  inquire  whether  if  such  plate  is  issued  after  July  1st,  the 
$1.00  for  each  additional  plate  shall  lilvewise  be  divided  in  half.  We  think 
not  because  the  nominal  fee  provided  for  each  additional  plate  is  not 
so  much  for  revenue  as  for  paying  the  expense  of  providing  that  additional 
plate  and  making  the  record  necessary  in  your  otfice.  This  being  true, 
and  the  additional  plate  costing  as  much  after  that  time  as  before,  we 
think  that  the  50  per  cent,  was  intended  to  apply  to  the  $25.00  and  not  to 
the  $1.00. 


Pexalty — Bad    Check 

May  31,  1927. 

You  ask  my  opinion  as  to  whether  the  penalty  of  10  per  cent  imposed 
by  section  407.  Revenue  Act  of  1927,  upon  the  taxpayer  who  gives  your 
department  a  bad  check  applies  to  taxes  within  the  Revenue  Act  or  to  all 
collections  made  by  your  department. 

This  section  appears  in  article  4  of  the  Revenue  Act  entitled  "General 
Administration."  Generally,  acts  for  the  imposition  and  collection  of  taxes 
are  not  construed  to  extend  beyond  the  reasonable  limits  of  the  particular 
legislative  enactment. 

Because  of  the  general  principles  on  the  subject  and  of  the  position  in 
which  the  section  is  found.  I  am  of  opinion  that  it  should  be  restricted  to 
the  collection  of  taxes  within  the  Revenue  Act  itse-lf. 


License  Tax — Dealers  in   Stocks.  Etc. 

May  31.  1927. 
Sectioi),  56  of  the  Revenue  Act  of  1925  purports  to  levy  an  annual  privi- 
lege tax  on  dealers  in  stocks,  bonds,  notes,  or  contracts  for  the  payment  of 
money  or  other  securities. 

There  is   a  business   in   North   Carolina    which   has   assumed   rather  large 
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proportions  in  the  last  ten  or  fifteen  years.  That  business  may  be  described 
shortly  as  that  of  loan  agents.  These  men  advertise  that  they  liave  money 
to  be  lent  to  proposed  borrowers  on  first  mortgages  on  land.  The  money 
is  supplied  by  some  person  or  corporation,  more  often  than  not  located  out 
of  the  State  of  North  Carolina.  The  compensation  of  the  loan  agent  is 
paid  by  the  borrower.  In  other  words,  it  is  oner  of  the  charges  against 
the  fund  so  lent.  In  a  certain  sense,  these  men  are  brokei-s — that  is.  they 
are  middle  men  between  the  borrower  and  the  lender,  and  bring  them  to- 
gether in  the  transaction,  but  in  no  sense  are  they  dealers  in  stocks,  bonds, 
notes,  or  contracts  for  the  payment  of  money  or  other  securities.  They  do 
not  deal  in  the  note  securetl  by  the  mortgage  or  in  the  mortgage  itself. 
Both,  indeed,  are  made  to  the  lender  and  not  to  them.  They  derive  no 
profit  from  dealing  in  these  papers.  The  profit  they  do  derive  is  wholly  for 
personal  services  rendered  by  them  to%the  borrower.  Certainly,  then,  mider 
no  condition  could  section  56  of  the  Revenue  Act  be  invoked  as  authority 
for  levying  an  occupation  tax  upon  these  men  or  corporations. 

It  is  contended,  however,  that  section  56  is  to  be  construed  in  connection 
with  section  67  of  the  Machinery  Act.  and  that  in  section  67  there  is  a 
definition  of  stock-broker  which  would  include  these  men.  I  do  not  think 
that  this  is  a  proper  deduction  from  the  words  used  in  section  67.  The 
middle  clause  of  that  section  confers  certain  riglits  upon  a  stock-broker. 
Among  others,  to  negotiate  loans  on  real  estate  securities.  That,  of  course, 
means  that  they  are  acting  in  the  transaction  or  negotiation  as  a  principal, 
dealing  with  their  own  property  or  the  property  of  others  as  agents.  For 
instance,  the  mortgage  has  already  been  executed,  the  notes  have  been  exe- 
cuted, secured  by  the  mortg.ige.  and  the  broker  takes  these  securities  to 
realize  money  upon  them  in  the  open  market.  Tliat  is  in  no  sense  acting 
as  agent  for  another  in  a  single  transaction.  It  is  a  business  necessarily 
a  part  of  a  stock-brokering  business.  In  this,  he  is  not  necessarily  a  middle 
man,  whereas,  in  the  real  estate  loan  agency  business  he  is  the  middle  man 
acting  for  the  borrower. 

This  is  apparent  from  the  connection  between  section  (57  and  section  66. 
Those  sections  deal  with  private  banks  and  bankers,  and  then  stock- 
brokers as  defined  therein  are  designated  private  bankers  also — that  is, 
dealers  in  securities.  The  two  sections  provide  a  method  by  which  the 
solvent  credits  of  stock-brokers  and  private  bankers  may  be  valued  for 
taxation. 


License   Tax — -Soda    Fountain 

June  2.  1927. 
Ke  Section  l/f.'f — Soda  Fountains 
The  question  presented  is  whether  or  not  a  person  who  operates  a  soda 
fountain  and  holds  a  license  for  such  privilege,   and  who  also  sells  bottled 
carbonated  drinks  at  retail,  should  obtain  a   separate  license  for  the  privi- 
lege of  selling  bottled  carbonated  drinks. 
Section  100  provides : 

Taxes  in  this  schedule  shall  be  imposed  as  a  license  tax  for 
the  privilege  of  carrying  on  the  business  or  doing  the  act  named. 

Section  144   levies   a    tax   on   three   classes  of  business:    (1)    Operating   a 
soda  fountain,  which  tax  is  graduated:   (2)  On  each  stand  where  soft  drinks 
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are  carbonated  and  sold,  the  same  not  being  strictly  a  soda  fountain  ;  and  (3) 
On  each  place  of  business  where  bottled  carbonated  drinks  are  sold  at  retail. 

A  soda  fountain  is  defined  to  be  "an  apparatiis,  with  delivery  tubes, 
faucets,  etc.,  for  drawing  soda  water" — Webster.  A  graduated  tax  is  levietl 
for  the  privilege  of  operating  a  soda  fountain  by  section  144.  The  same 
section  levies  a  tax  of  ipS.OO  on  each  place  of  business  where  bottled  car- 
bonated drinks  are  sold  at  retail.     It  will  be  noted  that  no  exception  is  made. 

Operating  a  soda  fountain  and  selling  bottled  carbonated  drinks  at  retail 
are  two  separate  kinds  of  business,  susceptible  of  being  carried  on  at  entirely 
separate  and  distinct  places.  The  one  is  not  necessarily  included  within 
the  other.  Selling  bottled  carbonated  drinks  has  no  connection  whatsoever 
with  the  bu.siness  of  operating  a  soda  fountain,  except  that  it  may  be  car- 
ried on  in  the  same  building.  The  one  requires  specific  apparatus,  siiecially 
designed  and  equipped,,  while  the  other  requires  no  apparatus  or  equipment 
whatsoever. 

In  the  opiiuon  of  this  office  the  privilege  conferred  by  a  license  to  operate 
a  soda  fountain  cannot  be  extended  to  include  and  afford  protection  to  a 
})erson  who  sells  l)ottled  carbonated  drinks  at  retail.  A  separate  license 
for  each  business  should  be  required. 


License  Tax — Contuactous 

June  ;!,  1927. 

You  ask  for  a  construction  of  section  122,  Revenue  Act  of  1927,  imposing 
a  tax  upon  contractors  and  construction  companies.  There  are  such  diffi- 
culties! in  interpreting  the  section,  that  almost  any  construction  is  open  to 
argumentative  objections.     However,  I  reach  the  conclusion  as  herein  set  out. 

The  proviso  at  the  end  prohibits  the  imposition  of  any  tax  to  bid  upon 
any  project.  Therefore,  the  section  imposes  no  tax  upon  bidding.  It  is  not 
intended  to  levy  a  project  tax,  that  is  to  say,  a  tax  upon  each  project 
undertaken  by  the  contractor.  The  tax  is  an  annual  one  and  is  upon  the 
business  of  contracting  for  or  constructing  the  various  kinds  of  improve- 
ments or  structures  enumerated. 

The  tax  imposed  is  upon  a  graduated  scale  rvmning  from  $100  to  $750. 
One  who  engages  in  the  kind  of  business  enumerated  and  whose  single 
contracts  fall  within  the  first  bracket  must  make  the  application,  obtain 
the  license  and  pay  the  tax  of  $100  and  no  more.  The  license  issued  would 
anthorii^!  him  to  construct  improvements  or  structures,  the  cost  of  which 
is  more  than  $10,000  but  not  more  than  $50,000.  The  license  thus  issued 
is  good  for  the  taxable  year.  If  during  the  taxable  year  he  obtains  con- 
tracts for  improvements  or  structures  of  the  kind  enumerated  which  fall 
within  a  higher  bracket,  he  may  surrender  the  first  license  and.  paying  the 
difference  between  that  and  the  tax  within  the  higher  bracket,  secure  a 
license  for  this  larger  business  in  which  he  proposes  to  engage. 


License   Tax — Amusement — Exe:mption 

July  9,  19-27. 

It  appears  that  in  the  City  of  New  Bern  the  Scottish  Rites  Mason  own  a 
hall  which  is  used  for  Masonic  purposes  and  in  which  also  they  conduct  regu- 
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larly  moving  picture  fallows,  receiving  the  films  under  contract  and  employ- 
ing the  operators  and  attendants.  The  cost  of  the  operation  thus  incurred 
is  paid  out  of  the  receipts.  All  the  profits  in  excess  of  such  costs  are  devoted 
solely  to  maintaining  a  fund  for  the  education  of  those  unable  from  poverty 
to  educate  themselve.^.  Neither  the  lodge  or  the  members  thereof  at  all  par- 
ticipate in  these  profits.  We  think  that  under  such  circumstances  the  Ma- 
sonic Lodge  is  exempt  from  the  tax  imposed  by  section  104  of  the  Revenue 
Act  of  1927,  the  entertainment  itself  clearly  ■  coming  within  the  pro-\dsions  of 
section  108,  which  exempts  certain  classes  of  entertainments  from  the  privi- 
lege tax.  '"■■'  ■■■••■      '■  .  .      ^     -- 


.       LiCEivsE  Tax^Dealers  in  Gasolia'e 

July  29,  1927.. 

You  ask  an  opinion  as  to  the  liability  of  the  Standard  Oil  Company,  hand- 
ling gasoline  and  lubricants  only  for  license  tax  under  sub-section  (c)  of  sec- 
tion 153,  Revenue  laws.  1927.  in  view  of  the  fact  that  said  Company  lia;s 
paid  the  the  tax  provided  for  in  sub-section    (a)    of  said   section. 

Section  100  provides  that  "the  taxes  imposed'  in  this  schedule  shall  be  im- 
posed as  a  license  tax  for  the  privilege  of  carrying  on  the  business  or  doing 
the  act  named,  .  .  .  and  if  the  business  that  is  made  taxable  under  this 
schedule  is  carried  on  at  two  or  more  separate  places,  a  separate  license  for 
each  place  of  business  shall'  be  required." 

Section  153  (a)  levies  a  tax,  graduated  with  respect  to  population,  on  every 
person,  firm,  or  corporation  engaged  in  the  retail  selling  or  delivery  of  motor 
fuels  and  lubricants  in  this  State. 

Sub-section  (c)  levies  a  tax,  graduated  with  respect  to  population,  oh 
"every  person,  firm,  or  corporation  engaged  in  buying,  selling,  distributing, 
exchanging  or  delivering     .      .      .   fuels,  lubricants,     .     .     .  at  wholesale." 

Sub-section  (b)  levies  a  tax  on  motorcycle  dealers,  and  sub-section  (d) 
levies  a  tax  on  motor  vehicle  dealers. 

It  is  provided  that  any  person,  firm  or  corporation  dealing  exclusively  in 
motor  fuels  and  lubricants  and  paying  the  license  tax  provided  by  sub-section 
(a),  shall  not  be  subject  to  any  tax  under  sub-sections  (b),  (c),  and  (d)  of 
this  section. 

The  mandatory  provision  of  the  statute  is  that  "a  separate  license  for 
each  place  of  business  shall  be  required."  The  wholesale  plants  operated 
by  the  Standard  Oil  Company  are  places  of  business  made  taxable  under  this 
statute  and  a  separate  license  for  each  such  place  of  business  must  be  ob- 
tained. A  license  issued  under  sub-section  (a)  for  selling  at  retail  and  posted 
at  the  place  of  business  mil  not  authorize  the  holder  thereof  to  oi^erate  a 
wholesale  business  at  a  different  place. 

,    I  am  of  the  opinion  that  a  separate  license  under  sub-se(*lon    (c)    should 
be  obtained  for  each  wholesale  plant  operated  by  the  Standard  Oil  Company. 


Automobile  fob  Hire — School  Trucks 

July  30,  192t," 

It  appears  that  the  Cumberland  County  Board  of  Education  in  providing 
for  transportation  of  pupils  in  consolidated  districts  proposes   to  meet  this 
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■obligation  in  the  following  way.  It  owns  itself  bus  bodies  of  a  capacity  of 
twenty  to  thirty  passengers.  It  is  under  contract  with  a  man  who  owns  what 
is  known  as  the  chassis  of  the  truck  to  impose  these  bus  bodies  upon  his  own 
chassis,  provide  the  gasoline,  oil,  driver  and  necessary  repairs  to  the  vehicle 
thus  made  and  to  transport  the  children  of  the  county  where  such  transporta- 
tion is  necessary  and  to  receive  for  such  service  a  sum  of  money  deemed  ade- 
quate by  himself  and  the  Board  of  Education.  The  Board  of  Education 
<,'learly  has  a  right  to  make  this  contract  under  Section  81  of  the  School 
■C'ctde  of  192o.  In  the  contract  alsf)  is  a  provision  that  under  no  conditions  are 
these  motor  vehicles  so  made  to  be  used  by  the  contractor  for  any  other  i>ur- 
pose  than  that  of  the  trausiwrtation  of  pupils  and  teachers  as  provided  in 
the  school  law.  In  other  words,  under  this  contract  he  cannot  transport  in 
these  vehicles  any  person  or  r>ersons  except  those  allowed  by  the  school  law 
to  be  transported. 

Upon  tills  condensed  statement  of  the  essential  facts  in  the  case  two  ques- 
tions are  presented  to  this  office.  First,  are  such  motor  vehicles  thus  made 
^md  used  exempt  from  the  registration  fees  provided  in  the  Act  of  1927,  and 
second,  is  a  contractor  keeping  a  motor  vehicle  for  hire  for  transportation 
of  persons  over  the  public  highways  for  compensation  under  Section  2(X), 
Sub-section  (b).  of  the  Revenue  Act  of  1927.  in  such  way  as  to  subject  him 
to  the  annual  license  act  imposed  by  that  section? 

1.  It  is  quite  clear  that  under  Section  82  of  the  School  Code  of  1923,  if 
such  section  was  still  operative,  the  only  registration  license  fee  that  would 
be  allowable  in  the  instant  case  is  $1.00.  Unfortunately  for  the  Board  of 
Education  Section  29  of  the  Motor  Vehicle  Registration  Act  of  1927  in 
necessary  effect  abrogates  Section  82  of  the  School  Code.  In  the  determining 
therefore,  of  the  particular  question,  we  must  resort  to  Section  29.  The 
vehicle  in  (juestion  must  be  actually  owned  by  the  Board  of  Education  in 
order  that  the  registration  fee  should  be  reduced  to  $1.00.  The  term  "owned" 
is  defined  in  the  section  as  actually  the  property  of  the  Board  of  Education. 
Part  only  of  the  motor  vehicle  in  the  instant  case  is  owned  by  the  County 
Board  of  Education,  the  rest  of  it,  the  effective  motor  part  of  it,  is  owned  by 
the  contractor.  So  far,  then,  as  license  plates  are  concerned  and  the  cost  of 
these  plates,  it  seems  to  us  the  contractor  must  pay  the  regular  rates  for 
such  motor  vehicles  without  exemption. 

2.  When  we  come  to  consider,  however,  the  license  tax  for  the  keeping  of 
motor  vehicles  for  hire,  other  considerations  must  be  taken  into  account.  It 
is  a  familiar  rule  of  construction  of  taxing  statutes  that  the  tax  must  be 
levied  in  clear  and  unmistakable  terms  before  an  administrative  body  au- 
thorized to  collect  taxes  would  have  the  necessary  authority  to  collect  such 
tax.  Now  there  can  be  no  doubt  that  sub-section  (b)  above  referred  to  does 
levy  an  annual  license  tax  in  clear  and  unmistakable  terms  upon  all  persons 
keeping  motor  »'ehicles  for  hire  for  transportation  of  persons  over  the  public 
highways  for  compensation.  The  term  "keeping'"  used  in  the  statute  must 
Ite  given  its  ordinary  signification  and  this  involves  some  element  of  per- 
manency. Now  as  a  matter  of  fact,  the  contractor  in  the  instant  case  in 
110  sense  keeps  motor  vehicles  for  hire.  He  and  the  Board  of  Education 
ttring  together  parts  of  a  motor  vehicle  and  thus  make  it  a  complete  bus. 
When  this  is  done  the  complete  vehicle  is  in  no  sense  kept  for  hire.  The 
person  operating  it  operates  it  under  a  contract  witli  the  County  Board  of 
Education  and  only  for  the  purposes  provided  in  the  contract ;  that  is.  the 
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tiansiiortatiDH  of  school  children  and  teachers.  No  one  can  hire  tliis  vehicle 
irom  the  contractor.  He  can  transport  no  persons  over  the  public  highways 
for  compensation  except  the  classes  above  defined.  This  method  of  trans- 
portation, as  above  said,  is  adopted  by  the  Board  of  Education  under  author- 
ity contained  in  Section  81  of  the  School  Code  of  1923.  Necessarily,  there- 
fore, if  the  license  tax  is  demanded  in  the  instant  case  to  that  extent  it 
will  increase  the  cost  to  the  County  Board  of  Education  of  the  operation  of 
the  particular  vehicles  involved.  It  is  true  that  under  the  contract  the  con- 
tractor is  entitled  to  comi)ensation  for  the  work  which  he  does,  but  it  is  com- 
pensation fixed  by  the  kind  and  character  of  the  vehicle  involved ;  i.  e.. 
that  he  is  not  the  owner  of  the  complete  vehicle,  but  only  of  a  part  thereof 
and  part  of  the  vehicle  is  in  no  sense  the  vehicle  itself. 


License  Tax — Finance  Companies 

August  8.  1J)L'7. 
In  re  prlvilcye  Tax  General  Finance  Company. 
A  new  business  has  grown  up  in  the  last  few  jears,  arising  out  of  the  con- 
ditions presented  in  the  sale  of  motor  vehicles.  The  manufacturer  of  motor 
vehicles,  speaking  generally  and  almost  universally,  does  not  deal  at  all 
Avith  the  ultimate  purchaser  and  user  of  the  automobiles.  He  fixes  the  retail 
sale  price  of  motor  vehicles  and  sells  them  to  the  local  dealer  at  a  discount 
lor  cash.  When  the  local  dealer  then  sells  a  car  to  a  purchaser,  hereinafter 
•called  the  consumer  for  convenience,  and  the  consumer  lias  not  cash  to  pay 
lor  the  car,  he  executes  his  note  for  the  amount  due,  payable  at  certain  set 
periods,  and  takes  as  security  from  the  consumer  a  conditional  sales  contract, 
-which  under  our  statute  is  duly  recorded  and  upon  such  record  is  in  legal 
efCect  a  chattel  mortgage.  The  dealer  having  to  purchase  from  the  manu- 
lacturer  on  a  cash  basis,  whereas  he  has  to  sell  generally  on  credit,  would 
find  himself  in  a  rather  tight  place  unless  he  had  a  very  great  cash  capital. 
Arising  out  of  this  condition  there  has  sprung  up,  as  herein  before  said,  so- 
called  "finance  companies"  which  purchase  these  notes  secured  by  a  chattel 
mortgage  from  the  local  dealer  at  a  discount  that  makes  the  business  profit- 
able and  then  collects  the  notes  from  the  consumer.  In  some  instances  if  good 
l)usiness  required  it,  these  companies  no  doubt  sell  the  note  and  mortgage 
to  anyone  whose  Interest  required  them  to  purchase  the  same.  More  gen- 
erally than  not,  however,  the  finance  company,  if  it  does  not  collect  accord- 
ing to  the  terms  of  the  contract,  enforces  the  payment  of  these  notes  of 
the  consumer  through  the  courts.  This  unquestionably  is  doing  business 
^with  these  notes  in  such  way  as  to  constitute  the  finance  company  a  dealer. 
We  think  the  term  "dealer"  in  Section  .jO  of  the  Revenue  Act  of  1925  has 
not  the  restricted  signification  insisted  up  by  Mr.  Womble  in  his  letter  to 
jou.  which  I  herewith  return.  There  could  be  no  more  apt  term  used  in  de- 
scribing the  finance  company's  relation  to  this  business  than  "a  course  of 
dealing  with  them."  The  statute  describes  the  business  of  these  companies 
in  terms  which  unquestionably  we  think  fits  that  business  "every  dealer  in 
notes  or  contracts  for  the  payment  of  money  or  other  securities  which  pay 
for  the  privilege  of  transacting  business  an  annual  license  tax,  etc."  There 
■can  be  no  doubt  that  these  companies,  as  hereinbefore  said,  on  occasion  sell 
aind  transfer  these  notes,  for  the  legal  title  to  the  same  is  in  them.     They 
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unquestionably  use   them   as   collateral   security   to   raise   capital   to   conduct 
the  very  business  which  they  hold  themselves  out  to  the  world  as  conducting. 
In  every  aspect  of  the  case  then,  we  think  they  are  dealers  in  such  contracts 
and  securities  and  as  such  are  subject  to  the  license  tax. 


Llcense  Tax — Fur  Dealers 

September  9,  1927. 
In  re  License  Tax  on  Fur  Dealers. 
This  is   Section  148  of  the  Revenue  Act  of  1927.     The  following  persons 
who  are  engaged  in  the  business  are  taxed  the  amount  stated  in  connection 
with  each : 

1.  A  dealer,  that  is,  a  person  who  buys  and  sells,  in  raw  furs, 
pelts  or  skins  of  fur  bearing  animals  and  whose  fur  business  ex- 
ceeds $1,500.00  per  annum,  a  license  tax  of  $50.00.  Counties, 
cities,  or  towns  in  which  he  does  business  may  impose  a  license 
tax  not  in  excess  of  one-half  of  the  State  tax. 

2.  Any  person  wlio  buys  such  furs  or  sldns.  a  like  tax  for 
the  State  and  also  for  the  counties  and  towns. 

3.  Peddlers  or  itinerant  buyers  of  such  furs,  etc.,  $100.00  to 
tlie  State  and  $50.00  in  each  county  in  which  they  do  business. 

4.  Traveling  dealers  in  such  furs,  etc.,  a  like  tax  of  $100.00 
to  the  State  and  $50,000  to  each  county  in  which  they  do  business. 

Though  the  statute  taxes  both  buyers  and  dealers,  we  interpret  it  as  per- 
mitting a  dealer  in  such  furs  to  deal  in  them  if  he  pays  the  license  tax  of 
$100.00  for  the  privilege  of  buying  them.  In  other  words,  we  think  one  license 
tax  would  cover  both  occupations  under  the  circumstances. 

The  following  question  arises  in  the  administration  of  the  Act,  "A",  a 
dealer  in  furs,  has  his  place  of  business  in  Elizabeth  City.  His  business  ex- 
ceeds $1,500.00  per  annum.  He  sends  employees  of  his  to  other  counties 
to  purchase  furs  in  those  counties.  These  agents  are  unquestionably  itin- 
erant buyers.  Section  183  requires  the  license  to  be  kept  posted  where 
business  is  carried  on.  Section  100  declares  that  if  the  business  that  is  made 
taxab'e  under  this  schedule  is  carried  on  at  two  or  more  separate  places,  a 
separate  license  for  each  place  of  business  shall  be  required.  It  seems, 
therefore,  that  if  "A",  located  at  Elizabeth  City,  sends  out  employees  to  other 
counties  to  buy  furs  and  they  do  so  buy  them  and  pay  for  them,  that  they 
would  be,  each  one  of  them,  subject  to  tlie  tax  imposed  upon  itinerant  buyers, 
"A"  has  paid  a  tax  for  carrying  on  a  located  business.  He,  himself,  it  seems, 
after  paying  such  tax  could  not  travel  around  the  State  and  purchase  furs 
where  he  pleased  without  his  being  an  itinerant  buyer  with  relation  to  the 
furs  so  purchased  by  him  not  at  his  place  of  business.  Manifestly  then, 
what  he  could  not  do  himself  without  subjecting  himself  to  an  additional 
tax.  he  cannot  do  by  an  agent.  If  we  were  to  hold  otherwise,  it  seems  that 
it  would  not  be  possible  to  tax  an  itinerant  buyer  who  is  an  agent  of  a  non- 
resident dealer. 


Busses — Gross    Receipts    Tax 

September  15,  1927. 
In  re  Gross  Receipts  Tax  upon  the  Biltmore  Forest  Stage  Co. 
It  appears  that  this  Company  operates  a  bus  line  running  from  Pack  Square 
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in  Asheville  through  Kenilworth,  Biltmore  and  South  Biltmore  on  to  Bilt- 
more  on  to  Biltmore  Forest  Country  Club.  Until  it  leaves  South  Biltmore 
it  is  run  through  a  city  and  towns  whose  corporate  limits  join.  When  it 
leaves  South  Biltmore  it  runs  over  a  private  road  through  Biltmore  Forest 
to  the  Biltmore  Forest  Country  Club,  a  distance  of  about  three  and  one-half 
miles.  On  its  return  to  Pack  Square  it  goes  out  to  the  public  highway  run- 
ning from  Hendersonville  to  Asheville  and  proceeds  to  South  Biltmore.  As 
it  runs  along  this  public  highway  it  is  not  permitted  to  stop  and  pick  up 
fares.  We  are  informed  that  in  extending  its  line  to  Biltmore  Forest  Coun- 
try Club,  which  is  a  town,  within  the  meaning  of  Sub-section  (m)  of  Sec- 
tion 1.  Chapter  136,  Public  Laws  of  1927,  it  does  so  from  a  guarantee,  from 
the  meml)ership  of  the  Country  Club  that  it  shall  incur  no  loss,  its  fare  being 
ten  cents  each  way.  Technically  the  part  of  its  route  from  South  Biltmore 
to  the  Biltmore  Forest  Clul)  house  may  bring  it  within  the  provisions  of 
Chapter  136,  referred  to  above. 

There  is,  however,   another  asi>ect   to   the  subject.     Neither  a   motor  bus. 
luuler   Chapter   136,  nor  a   motor   vehicle  carrier  for  liire.   can   be  operated 
in  North  Carolina  as  the  laws  are  now  Avithout  a  permit  from  the  Corimra- 
tion  Commission  of  North  Carolina,  Section  3  of  Chapter  136  and  Sub-section 
(b)  of  section  209  of  the  Revenue  Act  of  1927.     The  Corporation  Commission 
has   ruled   that   under   the   above   circumstances    the   Biltmore    Forest    Stage 
Company  does  not  come  within  the  provision  of  Chapter  136.     Consequently 
it  has  not  granted  it  a  franchise  under  said  chapter.     The  autliority  of  the 
Revenue  Commissioner  to  collect  the  gross  receipts  tax  is  in  Sub-section   (a) 
of  section  209  of  the  Revenue  Act  limited  to  motor  vehicle  carriers  holding  a 
franchise  or  license  certificate  issued  by  the  Corporation  Commission.     Sub- 
section  (b)  of  the  same  section  of  the  Revenue  Act  requires  r)ersons  keeping 
automobiles  or  other  motor  vehicles  for  hire  to  first  obtain  a  permit  from 
the  Corporation  Commission.     The  authority  to  grant  this  permit  is  expressly 
conferred  upon  that  Commission  to  grant  such  permits  in  section  9  of  Chapter 
136.     Our  understanding  of  the  situation  is  that  the  Corporation  Commission 
has  ruled  that  this  particular  Company  does  not  come  within  the  provisions 
of  Chapter  1.36  so  as  to  subject  it  to  the  six  per  cent  gross  receipts  tax.  but 
does  come  within  the  provisions  of  Sub-section  (b).  Section  209  of  the  Revenue 
Act.     This  Ijeing  true  and  the  General  Assembly  having  conferred  upon  said 
Commission  the  authority  to  grant  franchises  and   the  permits   referred   to 
above,  its  determination  in  this  regard  so  far  as  other  departments  of  the 
government  is  concerned  is  binding,  certainly  in  the  absence  of  plain  abuse 
of  the  discretion  imposed  upon  said  Commission.     The  main  intent  in  creating 
administrative  bodies  such  as  is   the  Corporation   Commission   is   to  enable 
them  to  carry  out  the  purposes  of  the  Act  by  rules  and  regulations  which 
supply  omissions  in  the  Act  itself  or  prevent  hardships  from  its  rigid  enforce- 
ment.    If.  therefore,  a  bus  line  which  comes  within  the  provisions  of  Chapter 
236  operates  without  the  franchise  of  the  Corporation  Commission,  it  is  sub- 
ject to  the  penalties  and  incurs  the  liabilities  imposed  upon  it  by  Chapter  136. 
So  the  question  of  whether  or  not  it  comes  within  the  provisions  of  that  Act. 
notwithstanding  the  ruling  of  the  Corporation  Commission,  may  be  determined 
in  an  enforcement  of  these  penalties.    If,  however,  such  Company  having  been 
held  by  the  Corporation  Commission  as  not  within  the  provisions  of  the  motor 
vehicle  carrier  Act  comes  with  a  permit  from  said  Commission  to  operate  a 
motor  vehicle  for  hire,  then  we  think  the  authority  of  your  Department  does 
not  extend  so  far  as  to  insist  against  this  that  said  Company  is  liable  to  the 
six  per  cent  tax  and  not  to  the  motor  vehicle  for  hire  tax. 
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License  Tax — Dealers  in  Gasoline 

September  20,  1927. 

On  July  2tJtli  Judfio  Harwood  wrote  you  an  opinion  in  regard  to  liability 
of  Standard  Oil  Company  and  otlier  companies  for  license  tax  for  handling 
gasoline  and  luliricants  only  und(>r  section  158.  Revenue  Act  of  1927.  As  you 
will  recall,  we  have  had  several  interviews  with  Mr.  Pou  on  the  subject,  and 
we  have  considered  carefully  his  argument  that  because  of  section  137  of  the 
Revenue  Act  his  companies  are  not  liable  for  the  tax  under  section  153,  sub- 
sections (a)  and  (c). 

My  view  is  that  section  137  is  primarily  designed  to  secure  payment  of  the 
inspection  tax  under  Article  14  of  Chapter  84  C.  S.  That  inspection  tax  is 
being  paid,  therefore,  the  license  taxes  provided  for  under  section  137  are 
not  being  levied  and  collected. 

The  taxes  under  section  153  arc  of  a  different  nature  when  considering  the 
whole  of  the  two  sections  in  contra-distinction  to  each  other.  This  being  my 
opinion.  I  agree  in  the  main  with  the  opinion  given  by  Judge  Harwood, 
July  29th. 

You  will  observe  that  sub-sections  (a)  and  (d)  provide  "that  such  license 
tax  shall  be  paid  for  each  place  of  business  so  operated."  There  is  a  further 
proviso  to  sub-section  (d)  that  where  the  taxpayer  deals  exclusively  in  motor 
fuels  and  lubricants  and  pays  the  license  tax  provided  for  by  sub-section 
(a),  he  shall  not  be  liable  under  sub-sections  (b),  (c)  and  (d).  I  am  of 
opinion  that  each  person  is  liable  at  each  place  operated  for  the  retail  tax 
under  sub-section  (a),  and  this  is  so  although  the  inspection  tax  required  by 
section  137  has  been  paid.  The  taxpayer  is  liable  for  the  tax  for  each  place 
of  business  operated  by  him.  But  if  he  retails  and  wholesales  at  the  same 
place  of  business,  dealing  exclusively  in  motor  fuels  and  lubricants,  and  pays 
the  license  tax  for  the  retail  privilege  under  sub-section  (a)  of  section  153, 
he  will  not  be  liable  for  the  wholesale  license  tax  under  the  section. 


License  Tax — Fur  Dealers 

September  28,  1927. 

7?r  License  Tax  on  Fur  Dealers — Section  IJ/S,  Revenue  Act 
On  September  9th  Mr.  Nash  gave  you  an  opinion  on  this  section.     In  conse- 
quence   of  letter   of   September   21st   from    IMessrs.    Thompson    &   Wilson    of 
Elizabeth  City.  I  undertake  to  amplify  the  opinion  then  given. 

As  set  out  in  the  section,  the  first  tax  is  upon  the  located  business  of  a 
buyer  of  furs  or  dealer  therein.  It  does  not  undertake  to  tax  these  separately. 
The  tax  is  not  limited  to  a  dealer  in  the  ordinary  sense,  that  is,  one  who  both 
buys  and  sells.  It  is  upon  the  buying  as  well,  for  that,  of  coui'se,  is  the 
principal  business  done.  It  follows  that  sections  1  and  2.  in  Mr.  Nash's 
opinion,  could  well  be  combined  because  as  he  later  states,  there  is  only  one 
tax  on  the  located  business  where  the  person  simply  buys  or  both  buys  and 
sells. 

This  State  Tax  is  .$50.  Counties,  cities  and  towns  may  levy  one-half  of 
that.  Payment  of  that  tax  protects  the  located  business  in  a  particular  town 
and  county,  that  is  to  say,  that  there  would  be  no  further  tax  upon  the  busi- 
ness in  the  town  or  county,  regardless  of  the  number  of  employees  in  the 
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business  or  the  t'iict  that  some  employees  may  travel  out  iuto  the  couuty  from 
the  location  of  the  business  to  buy  the  furs. 

The  second  tax  in  the  section  is  that  upon  peddlers,  itinertint  buyers  or 
traveling  dealers  in  furs.  The  peddler,  of  course,  would  be  one  who  has  no 
located  place  of  business  or  who  travels  away  from  it.  The  same  is  true  of 
a  dealer  in  such  furs.  The  itinerant  buyer  would  be  one  who.  whether  on 
his  own  account  or  as  agent  for  another,  buys  furs  by  traveling  about  from 
place  to  place. 

The  tax  here  is  $100  to  the  State  and  $50  for  each  county  in  which  the 
peddler,  dealer  or  itinerant  buyer  operates.  The  one  State  tax  of  $100  prf»- 
tects  such  person  so  far  as  the  State  is  concerned  in  any  county  in  which  he 
may  operate.  But  each  such  peddler,  dealer  or  itinerant  buyer  must  pay  the 
^50  county  tax  in  each  county  in  which  he  peddles,  deals  in  or  buys  furs. 

A  man  comes  from  without  the  State  and  travels  about  from  place  to  place, 
buying  these  furs.  He  is  an  itinerant  buyer.  He  is  liable  to  the  $100  State 
tax.  He  is  also  liable  to  the  $50  county  tax  in  each  county  in  which  he 
operates. 

The  owner  of  a  located  business  at  Elizabeth  City  pays  the  $50  State  tax 
and  $25  each  to  the  county  and  city.  This  protects  him  and  all  of  his  em- 
ployees in  the  county  and  city.  He  sends  out  agents  to  buy  furs  in  Camden 
and  Beaufort  Counties.  Each  of  these  men  is  an  itinerant  buyer.  Each  must 
pay  the  $100  State  tax  and  each  must  pay  the  $50  couuty  tax  in  every  county 
in  which  he  operates.  The  license  is  a  personal  privilege  and  is  non-transfer- 
able. If  one  of  these  peddlers,  dealers  or  itinerant  buyers,  acting  for  himself 
or  as  agent  for  another,  should  become  sick  after  having  obtained  the  license, 
be  cannot  transfer  it  tf)  another. 

I  think  that  this  .summary  answers  the  qiiestions  submitted  by  the  letter 
■of  Messrs.  Thompson  &  Wilson. 


MOTOU    A'EHICLES REPLACEiIK>'T I'LATES 

September  28.  r.)_'7. 
In  resptmse  to  intiuiry  on  the  sulijeet  from  members  of  your  Department. 
1  have  to  say  that  in  my  opinion  the  replacement  number  plate  provided  for 
xinder  section  19  of  the  act  with  resiDect  to  registration  and  certification  of 
automobiles  is  to  be  issued  upon  the  payment  of  $1,  no  more  and  no  less,  and 
in  all  cases.  I  do  not  think  that  the  other  sections  making  the  fee  one-half 
for  the  six  months"  period  or  requiring  an  extra  25c  have  any  application  to 
this  section. 


License  Tax — Peddlers 

October  10,  1927. 

The  definition  of  peddler  under  our  Revenue  Acts  has  varied  materially 
from  time  to  time.  For  instance,  the  Revenue  Act  of  1923  levied  a  tax  upon 
persons  as  peddlers  which  the  Revenue  Act  of  1925  did  not  levy.  The  Revenue 
Act  of  1919  levied  a  tax  upon  peddlers  of  a  class  which  the  Revenue  Acts  of 
1925  and  1927  did  not  levy.  The  Revenue  Act  of  1927,  section  121  thereof. 
in  sub-section  (a)  defines  in  very  clear  terms  who  are  peddlers  under  that 
ixc-t : 
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Any  person  who  shall  carry  fi'om  place  to  place  any  floods, 
wares  or  merchandise  and  offers  to  sell  or  barter  the  same,  or 
actually  sells  or  barters  the  same,  to  other  than  merchants,  deal- 
ers or  those  regularly  engaged  in  the  mercantile  business,  shall 
be  deemed  to  be  a  peddler. 

lu  State  r.  Lee.  113  N.  ('.,  081.  a  peddler  is  detined  to  be  one  who  sells  and 
delivers  the  identical  goods  be  carries  about  with  him.  That  case  holds  dis- 
tinctly that  one  who  takes  a  sample  of  goods  with  him  iind  takes  orders  for 
the  goods  but  does  not  deliver  them  at  that  time  but  delivers  them  later  is 
not  a  peddler  within  the  act  of  1803,  the  tax  in  that  statute  l)eing  laid  on  the 
occupation  of  peddling.  This  was  approved  in  State  r.  Gihb.i.  115  N.  C,  700. 
The  act  of  1901  had  this  provision  : 

Any  person  who  shall  carry  from  place  to  place  any  goods, 
wares,  or  merchandise,  and  offers  to  sell  or  barter  the  same  shall 
be  deemed  a  peddler. 

This  statute  is  identical  with  the  act  of  1927  so  far  as  material  to  the 
discussion,  with  this  exc-eption :  It  includes  this  phrase,  "or  actually  sells 
or  barters  the  same." 

In  State  v.  Frank.  130  N.  C,  724,  the  Court  held  that  the  person  who  travels 
from  house  to  house  on  foot,  selling  goods  by  samples  and  afterwards  delivers 
them  on  foot,  is  not  a  peddler  under  the  laws  of  1901.  The  reason  the  Court 
emphasized  "on  foot"  was  because  the  act  of  1901  included  a  provision  that 
is  not  in  our  act.     That  provision  was  as  follows  : 

Any   person   carrying   a    wagon,    cart.   l)uggy  or   motor   driven 

vehicle   or   traveling  on   foot   for    the   purpose  of   exhibiting   or 

delivering    any    wares    or    merchandise    shall  be    considered  a 
peddler. 

After  the  decision  in  State  i?.  Frank,  just  referred  to,  the  General  Assembl.v 
put  the  words  "on  foot"  in  this  section.  The  peddler's  section  of  the  Revenue 
Act  continued  to  contain  this  provision  until  1925.  when  the  peddler's  section 
was  practically  rewritten  in  a  number  of  particulars.  This  provision  was 
also  omitted  from  the  Revenue  Act  of  1927. 

It  is  quite  clear,  therefore,  that  if  a  merchant  runs  a  located  mercantile 
business  in  a  town,  and  at  dull  seasons  puts  in  his  automobile  samples  of 
certain  classes  of  his  goods  and  drives  out  in  the  country  to  obtain  purchasers 
by  exhibiting  samples  to  those  purchasers  and  taking  their  orders  for  specific 
goods  for  future  delivery,  and  does  deliver  the  goods  at  some  future  time, 
collecting  the  price  of  the  same,  he  is  not  a  peddler  within  section  121  of  the 
Revenue  Act  of  1927. 

If,  however,  he  takes  goods  with  him  and  sells  them  and  delivers  them 
from  his  automobile,  then  he  would  be  a  peddler.  If,  too,  after  taking  these 
orders  from  purchasers  he  later  fills  the  orders  by  carrying  the  goods  to  the 
proposed  purchasers  and  the  proposed  purchasers  for  any  reason  fall  down 
on  their  contract  and  the  merchant  then  sells  and  delivers  those  goods  to 
another  purchaser,  he  would  be  a  ])eddler  under  the  act  and  liable  for  the 
tax  imposed  upon  this  occupation.  If  the  section  had  brought  forward  the 
provision  quoted  above  which  was  in  the  Revenue  Acts  up  to  1925,  then  of 
course,  the  conclusion  would  be  dift'erent.  With  that  clause  in  the  act,  this 
merchant  would  come  within  the  definition  of  "peddler"  contained  in  it. 
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The  Revenue  Act  has  also  contained  in  tlie  section  imposing  a  tax  upon 
peddlers  the  following  provision  for  many  yeaji-s : 

Every  itinerant  salesman  who  shall  expose  for  sale,  either  on 
the  street  or  in  a  house  rented  temporarily  for  that  purpose, 
goods,  wares  or  merchandise  shall  pay  a  tax  of  .$100  in  each 
county  in  which  he  shall  carry  on  such  husiness.  whether  as 
principal  or  as  agent  for  any  other  person. 

This  case  is  put  to  us  for  determination  on  this  statute :  A  merchant 
becomes  bankrupt.  His  stock  is  sold  as  a  whole  by  the  trustee  to  a  partner- 
ship organized  for  the  purpose  of  taking  over  this  stock  of  goods  and  dis- 
posing of  the  same,  with  the  xirovision  in  the  agreement  that  the  partnership 
shall  terminate  not  later  than  January  1.  11)28.  Of  course,  this  is  a  partner- 
ship that  arises  out  of  the  conditions  presented  by  an  opportunity  to  pur- 
chase the  bankrupt  stock.  No  doubt  the  stock  was  purchased  very  much 
cheaper  than  goods  of  the  same  class  could  be  purcha.sed  on  the  open  market. 
The  limited  term  of  the  partnership  shows  that  it  was  organized  for  the 
purpose  of  disposing  of  this  bankrupt  stock  and  deriving  from  its  purchase 
and  sale  the  unusual  profits  involved  in  the  transaction.  Tlie  object  of  the 
statute  was  to  impose  an  adequate  tax  upon  those  who.  acting  in  their  own 
behalf  or  as  agent  for  others,  shipped  in  tlie  stock  of  goods  after  the  tax 
listing  time  expired  and  sold  them  at  low^er  prices  than  local  merchants  in 
time  to  avoid  the  listing  of  their  stock  for  taxation  the  ensuing  year. 

The  stock  in  the  instant  case  had  been  subject  to  taxation.  No  doubt  it 
was  listed  for  taxation  at  the  proper  time.  If  these  men  were  residents  of 
the  town  in  which  the  bankrupt  sale  occurred,  they  could  be,  under  such  cir- 
cumstances, under  no  liability  for  the  tax  as  itinerant  merchants.  The  term 
"itinerant"  is  derived  from  the  Latin  "itinerare.""  which  means  "to  make  a 
journey."  The  most  enlightening  connection  in  which  the  term  is  used  is  in 
its  application  to  the  itinerant  ministry  of  the  Methodist  Church.  It  means, 
of  course,  in  this  sense,  "traveling  about.'"  "wandering."  "not  settled." 

If,  however,  the  purchasers  of  the  bankrupt  stock  belong  to  a  class  who  go 
about  the  country  taking  advantage  of  these  bankruptcy  sales,  not  in  a  single 
place,  but  in  more  than  one  place,  then  we  think  they  would  come  within  the 
definition  of  itinerant  merchants  and  would  be  subject  to  the  tax  imposed  by 
the  statute. 


License  Tax — Transfer 

October  17,  1927. 

Your  favor,  enclosing  letter  from  Mr.  Bryce  Little,  of  Wilson.  N.  C.  and 
asking  a  ruling  upon  the  question  of  liability  of  the  Wilson  Orange  Crush 
Bottling  Company  for  license  taxes,  has  just  been  received. 

In  reply  thereto.  I  beg  to  advise  that  section  100.  Schedule  B.  appears  to 
control  in  this  case,  as  same  provides : 

Such  license  thus  obtained  shall  be  personal  privilege  and 
shall  not  be  transferable  nor  any  abatement  in  the  tax  allowed, 
except  where  the  party  shall  become  liable  for  such  tax  begin- 
ning business  after  the  first  day  of  January  and  prior  to  the 
31st  day  of  May,  in  which  case  only  one-half  of  tax  i^rovided  for  , 

in  this  schedule  shall  be  collected. 
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The  inireliaser  of  t\w  Imsiness  of  the  Wilson  Oranjie  Crush  liottlins:  Com- 
pany is,  therefore,  under  this  section  liable  for  the  payment  of  the  privilege 
tax.  and  the  fact  that  he  purchasi'd  at  a  receiver's  sale  does  not  iu  any  wise 
chaniie  the  matter. 


License  Tax — Bottxixg  Works 

Deceniher  22.  1027. 

Under  recent  date  you  submit  to  me  a  letter  of  Messrs.  Bryan  &  Campbell- 
of  Wilmington,  in  reference  to  license  tax  on  bottling  works.  1  have  letters? 
from  these  gentlemen  under  date  of  November  9th  and  December  2nd  on  the 
subject  and  setting  out  the  facts  which  I  understand  to  l)e  agreed  upon. 
The  letters  have  particular  reference  to  the  conduct  of  business  by  the  Mavi.s* 
Bottling  Company,  of  Goldsboro.  and  its  liability  for  the  license  tax  as 
bottlers. 

It  will  be  observed  that  sub-section  (a)  of  section  134  of  the  Revenue  Act 
provides  for  a  tax  on  those  "manufacturing,  producing,  bottling,  and/or  dis- 
tributing" certain  soft  drinks.  Sub-section  (c)  of  that  section  provides  for  a 
tax  upon  those  "distributing,  selling  at  wholesale  or  jobbing"  these  beverages. 
You  will  observe  that  there  is  a  different  tax  mider  sub-section  (a)  and  sub- 
section (b).  Messrs.  Bryan  &  Campbell  rely  xipon  the  pi'oviso  to  sub-section 
(b)  and  the  beginning  of  sub-section  (d)  as  preventing  the  levy  of  more 
than  one  tax.  regardless  of  the  number  of  places  at  which  the  Imsiness  may 
be  cari'ied  on. 

However,  consideration  must  be  given  to  other  provisi(ms  of  the  Revenue 
Act.  In  section  100  it  is  provided  that  if  the  taxable  business  "is  carried  on 
at  two  or  more  separate  places,  a  separate  license  for  each  place  of  business 
shall  be  required."  Again,  by  section  185  of  the  Revenue  Act  the  licensee  is 
required  to  keep  a  special  tax  license  posted  in  a  conspicuous  place  at  the 
place  where  the  I)usiness  is  carried  on.  I  have,  therefore,  reached  the  con- 
chision  from  a  consicieration  of  all  of  these  sections  that  it  is  not  the  intent 
of  section  134  to  prevent  the  imposition  of  the  tax  at  the  separate  places 
where  the  like  business  is  carried  on.  Therefore.  I  am  of  the  opinion  that 
this  concern  would  be  taxable  not  only  at  its  liome  ottice  in  Goldsboro  but 
also  at  its  plant  at  Whiteville.  where  it  is  likewise  engaged  in  the  business 
of  distributing  its  bottled  beverages. 

M.v  information  is  that  a  statute  of  similar  language  has  been  construed 
in  this  wa.v  heretofore  and  that  practice  lias  been  followed  by  the  Revenue 
Department.  That  construction  has  not  only  been  followed  by  your  Depart- 
ment, but  acquiesced  in  by  the  public  generally.  This  gives  support  to  the 
view  I  have  expressed  that  concerns  engaged  in  this  business  are  taxable  at 
the  separate  places  at  which  the  business  is  carried  on. 


LiCEXSE  Tax — Itineraxt  Merchant 

January  10,  1928. 

There  has  been  presented  to  this  ottice  file  re:  Itinerant  merchant  tax. 
Philip  Kohn.  Elizabeth  City.  The  latest  letter  on  the  subject  is  that  of  yours 
of  .January  9th  to  R.  F.  Tuttle.  Deputy  Commissioner,  in  which  it  is  indicated 
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that  an  opinion  from  this  ortice  after  tlie  case  came  up  clianged  your  uttitufle- 
in  the  matter. 

I  have  tile  on  the  subject,  ineluding  letters  from  Mr.  W.  A.  Worth.  Kolni's 
attorney,  my  reply  to  him.  and  correspondence  between  you  and  me.  I  am 
unable  to  find  in  my  tile  any  opinion  from  this  office  subsequent  to  presenta- 
tion of  the  matter.  On  OctobiM-  10th  Mr.  Nash  gave  you  an  opinion  on  the 
general  subject  of  peddlers  and  itinerant  merchants  as  taxed  under  section 
121.  Revenue  Act.  If  your  ottice  has  an  opinion  subsequent  to  that,  we  are 
unable  to  find  our  coi)y  in  our  files. 

1  have  given  consideration  to  the  facts  with  respect  to  the  Kohn  claim  for 
refund,  and  especially  the  letters  of  your  Deputy.  R.  F.  Tuttle,  of  November 
11th  and  November  18th.  In  my  opinion  the  bu.siness  as  described  by  Mr. 
Tuttle  in  tho.se  letters  is  that  of  an  itinerant  mercliant,  and  taxable.  It  is 
clear  to  my  mind  that  under  the  letter  of  Mr.  Nash  of  October  10th,  this  is 
the  only  conclusion  to  be  reached  as  to  the  taxability  of  this  business  as  an 
itinerant  merchant  under  the  circumstances  as  described  by  Mr.  Tuttle  in 
the  letters  referred  to. 


LioEMSE  Tax — Peddlers 

January  10,  1928. 

I  am  in  receipt  of  your  letter  of  January  9th.  asking  for  my  opinion  as  to 
liability  of  the  Scover  Manufacturing  Company  for  tax  arising  from  operation 
of  its  business. 

As  stated  by  tliis  Company,  it  manufactures  children's  dresses  and  sells- 
tliem  direct  to  tlie  consumer,  three  in  a  box.  It  has  canvassers  who  call  upon 
consumers,  take  orders  from  samples  exhibited,  collect  a  small  deposit,  and 
the  order  is  then  filled  direct  from  the  factory  C.  O.  D.  by  mail.  The  con- 
tention is  that  the  business  conducted  in  this  way  is  subject  to  the  peddler's 
licen.se  tax. 

If  the  business  as  so  described  were  conducted  in  interstate  commerce, 
there  can  be  no  question  that  there  would  be  no  liability  for  the  tax.  The 
most  recent  case  from  the  Supreme  Court  of  the  United  States  on  this  subject 
is  that  of  Real  Silk  Hosiery  Mills,  v.  Portland,  268  U.  S.,  825,  69  L.  ed..  m.  982. 
In  that  case  the  method  was  identical  witli  that  of  Scover  Manufacturing 
Company.  The  agent  solicited  orders,  received  a  deposit  of  $1.00,  and  the 
ordex's  were  filled  by  C.  O.  D.  shipments  from  a  point  without  the  State. 
The  Supreme  Court  held  that  the  business  was  interstate  commerce  and  not 
subject  to  imposition  of  license  tax  by  the  City  of  Portland,  Oregon.  It  is 
clear,  then,  that  the  Scover  ^Manufacturing  Company,  located  at  Greensboro, 
can  conduct  this  business  b.v  this  method  in  otlier  states  from  its  plant  in 
Greensboro  without  the  imposition  of  a  tax  thereon  by  the  state  in  which 
the  orders  are  taken  by  the  solicitors. 

Is  the  business  taxable  as  so  conducted  when  carried  on  Avholly  within 
North  Carolina?  If  so,  it  places  North  Carolina  concerns  at  a  disadvantage 
with  respect  to  those  operating  within  North  Carolina  from  without  the 
State. 

As  is  well  known,  commercial  travelers,  popularly  known  as  "drummers,'" 
are  not  taxable  when  conducting  their  business  in  interstate  commerce.  As 
a  consequence,  the  State  does  not  undertake  to  tax  them  when  the  business 
is  wholly  intrastate,  although   it  might,  constitutionally,  do  so.      This  polic.v 
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was  adopted  necessarily  because  it  was  desired  to  put  intrastate  business  on 
an  equal  basis  with  interstate  commerce.  The  principles  involved  are  dis- 
cussed in  State  v.  O'Briant,  188  N.  ('.,  452.  It  was  there  held  that  under 
the  Revenue  Act  then  in  force  one  who  carried  goods  about  with  him  and 
delivered  them  to  purchasers,  although  the  orders  were  then  taken,  and  these 
purchasers  were  merchants,  would  be  taxable  as  a  peddler.  The  statute  on 
peddling  has  been  somewhat  changed  since  then.     The  Court  there  said : 

Of  course,  it  would  be  otherwise  with  reference  to  goods  sold 
by  sample  which  are  thereafter  to  be  delivered,  eitlier  by  mail, 
express  or  truck.  That  would  not  be  peddling  within  the 
statute. 

I  am,  therefore,  of  opinion  that  tlie  business  conducted  by  the  Scover  Manu- 
facturing Company  as  described  by  it  in  its  letter  of  January  5th  to  you  is 
not  taxable  under  the  peddling  statute. 


IxcoiJE  Tax — Stock  Dividem) 

January  30,  1928. 

//(  re  Income  Tu.j-,  Tidciratcr  J'oirer  Company 
It  seems  that  the  Tidewater  Power  Company,  a  North  Carolina  corporation, 
owns  all  the  stock  of  the  Florida  Power  Company,  a  Florida  corporation. 
The  latter  corporation  seems  to  have  been  very  prosperous,  for  on  May  21, 
1920.  the  books  of  that  corporation  showed  a  surplus  of  about  .?750,000.  A 
large  part  of  this  surplus  was.  under  resolution  of  the  Board  (if  Directors  of 
the  Florida  Company,  distributed  to  the  stockholders  as  a  stock  dividend. 

It  is  claimed  that  this  stock  dividend  constitutes  taxable  income  for  the 
Tidewater  Power  Company  under  the  income  tax  laws  of  North  Carolina. 

We  think  that  it  is  not  such  taxable  income.  The  sixteenth  amendment  to 
the  Federal  Constitution  is  in  the  following  words: 

The  Congress  shall  have  power  to  lay  and  collect  taxes  on 
incomes,  from  whatever  source  derived,  without  apportionment 
among  the  several  States  and  without  regard  to  any  census  or 
enumeration. 

It  is  manifest,  we  think,  thiit  the  sixteenth  amendment  is  somewhat 
broader  than  our  own  constitutional  provision  which,  so  far  as  is  material 
to  this  discussion,  is  as  follows: 

The  General  Assembly  may  also  tax  trades,  professions,  fran- 
chises and   incomes; and    there   may   be   allowed   other 

deductions  so  that  only  net  incomes  are  taxed. 

The  term  "income"  has  a  definite  and  distinct  meaning  and  did  have  at 
the  time  of  the  adoption  of  this  constitutional  provision.  What,  therefore. 
is  not  essentially  income  cannot  be  taxed  as  income  under  this  constitutional 
provision. 

In  Eisner  v.  Macomher.  252  U.  S..  189,  the  Supreme  Court  of  the  United 
States,  after  declaring  that  in  two  cases  preceding  that,  they  had  already 
held  that  stock  dividends  were  not  income,  declared  the  Act  of  Congress 
^^hieh  attempted  to  make  them  income  for  the  purpose  of  income  taxation  was 
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unconstitutional  and  void  as  not  authorized  by  the  sixteenth  amendment. 
They  said  that  stock  dividends  in  no  sense  increased  the  property  of  the 
particular  stockholders  who  received  that  dividend.  The  effect  of  it  was  to 
transfer  from  surplus  to  the  capital  account  of  the  corporation  the  amount 
of  the  stock  dividend  so  declared.  The  value  of  the  outstanding  stock  of  the 
corporation  declaring  stock  dividends  was  necessarily  and  dehnitely  increased 
by  the  amount  of  surplus  in  the  treasury  of  the  corporation.  The  necessary 
effect  of  converting  it  to  capital  decreased  the  value  of  individual  shares  of 
stock  held  by  the  stockholders  at  the  time,  to  the  extent  that  they  received  a 
stock  dividend.  The  effect  of  this  was.  therefore,  not  to  make  for  the  indi- 
vidual sttK-kholder  an  earning  which  could  be  in  any  way  interpreted  as 
income. 

As  our  own  constitutional  provision  is  as  definite  as  to  income,  certainly, 
as  the  Federal  Constitution,  it  seems  to  us  the  same  results  must  follow  in 
North  Carolina  if  the  General  Assembly,  by  its  own  fiat,  should  declare  that 
stock  dividends  were  income.  This  follows  for  the  simple  reason  that  the 
term  "income"  means  the  gain  derived  from  capital,  from  labor,  or  both  com- 
bined, and  it  must  be  understood  to  include  profit  gained  through  the  sale  or 
conversion  of  capital  assets.  This  was  the  meaning  which  it  had  at  the 
time  of  the  adoption  of  our  constitutional  provision. 

Now  the  term  "net  income"  as  contained  in  the  concluding  clause  of  the 
quotation  from  the  State  Constitution  has  not  such  definite  signification. 
Therefore,  in  determining  what  is  net  income,  the  General  Assembly,  except 
as  limited  in  the  other  parts  of  the  constitutional  provision  not  quoted  herein, 
has  some  play  of  discretion.  That  discretion,  however,  cannot  extend  so  far 
as  to  permit  the  General  Assembly  to  define  the  term  "income"  itself  in  a  way 
which  would  make  it  something  other  or  greater  than  its  significance  bears 
as  contained  in  the  Constitution. 

For  these  reasons,  stated  shortly,  we  think  that  the  stock  dividends  of  the 
Florida  Powder  Company  do  not  constitute  taxable  income  in  North  Carolina 
for  the  Tidewater  Power  Company. 

It  would  be  otherwise  if  another  corporation  had  been  formed  to  take  over 
the  Florida  Power  Company  with  the  stockholders  in  the  latter  .company  to 
be  paid  by  stock  in  the  new  company,  the  difference  in  value  between  the 
stock  in  the  old  Florida  Power  Company  and  that  in  the  new  would  constitute 
income  in  the  hands  of  the  Tidewater  Power  Company. 

See  [7.  S-.  r.  Phellis.  257  ^\  S..  156.  and  Cullhcan  v.  Walker.  262  U.  S..  V.'A. 


EsiATE  T.\.x — Act  of  1927 

February  7,  1928. 

You  require  of  this  office  an  opinion  upon  the  estate  tax  levied  by  section  6 
of  the  Revenue  Act  of  1927. 

It  seems  that  Congress,  in  the  Revenue  Act  of  1926.  included  a  provision 
which  permitted  the  estate  paying  an  inheritance  tax  to  a  State  levying  such 
inheritance  tax,  upon  filing  with  the  Commissioner  of  Revenue  a  certificate 
that  such  tax  had  been  paid,  to  have  the  tax  levied  under  such  Revenue  Act 
of  1926  abated  to  the  amount  of  80  per  cent  thereof.  Under  that  Act,  no 
estate  under  $100,000  in  value  paid  any  tax  at  all.  Estates  gi-eater  than 
$100,000  did  pay  tax  according  to  the  rates  fixed  in  the  Act. 
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When,  therefore,  reports  are  made  to  the  Commissioner  of  Revenue  for 
tiixation  under  the  said  Act  of  10120,  the  amoiuit  of  tax  is  tixed  in  pi'oportion 
to  the  rates  defined  in  tlie  Act.  Tlien,  if  the  estate  has  paid  an  inheritance 
tax  to  the  particuhir  State  within  wliich  it  is  located,  80  per  cent  of  the 
Federal  tax  thus  ascertained  is  deducted,  leaving  a  balance,  which  is  the  tax 
paid  to  the  Federal  Government. 

The  General  Assembly  of  North  Carolina  dealt  with  this  situation  in  the 
following  manner:  It  continued  to  levy  the  inheritance  tax  as  it  had  been 
levied  in  the  preceding  Revenue  Acts  of  the  State  and  then,  in  addition 
thereto,  it  imposed,  in  section  (i  of  the  Act.  what  is  known  as  distinctly  and 
strictly  an  estate  tax.  The  inheritance  tax  is  imposed  upon  the  privilege  of 
the  particular  legatees,  devisees,  distributees,  or  heirs,  to  participate  in  the 
estate  inherited  or  devised  or  bequeathed.  The  estate  tax  is  levied  on  the 
bulk  of  the  estate  for  the  privilege  of  devising  or  transmitting  such  estate. 
Section  6  (a)  declares  in  express  terms: 

A  tax  in  addition  to  the  inheritance  tax  imposed  by  this 
schedule  is  hereby  imposed  upon  the  transfer  of  the  net  estate  of 
every  decedent  dying  after  the  enactment  of  this  act  whether  a 
resident  or  non-resident  of  the  State.  This  tax  shall  be  equal 
to  that  full  percentage  of  the  Federal  tax.  levied  upon  the  same 
estate,  allowed  as  a  credit  by  the  United  States  for  payment  of 
said  tax  to  the  State  of  North  Carolina. 

As  this  full  percentage  is  SO  per  cent  of  the  tax  levied  by  the  Federal  Gov- 
ernment, North  Carolina  not  only  collects  an  inheritance  tax  but  also  the 
estate  tax  to  an  amount  equal  to  the  deduction  of  80  per  cent  allowed  by  the 
Federal  Government  upon  the  amoimt  of  estate  tax  impo.sed  iipon  that  estate 
by  that  Government. 

The  North  Carolina  statute  is  so  definite  in  its  provision  that  it  appears 
to  us  there  is  no  room  for  an  interpretation  or  construction  which  would 
impair  the  meaning  so  clearly  stated  by  the  Legislature  itself. 


Income  Tax — Deduction 

February  14,  1928. 

It  seems  that  a  South  Carolina  corporation  whose  stockholders  and  officers 
were  the  same  as  that  of  a  North  Carolina  corporation  subsequently  formed 
went  into  bankruptcy  in  South  Carolina.  The  North  Carolina  corporation  is 
located  in  Winston-Salem.  Its  capital  stock  is  $30,000.  Finding  that  it  was 
restricted  in  its  business  affairs  by  the  small  amount  of  its  capital  stock,  it 
applied  to  a  bank  for  loans  of  money  amounting  to  a  large  sum.  As  it  hap- 
pened, the  South  Carolina  corporation,  then  in  bankruptcy,  was  indebted  to 
this  bank  in  the  sum  of  .$20,000.  The  bank  agreed  to  make  the  large  advances 
of  cash  to  the  North  Carolina  corporation  required  by  its  business  if  that 
corporation  would  pay  the  outstanding  indebtedness  of  the  South  Carolina 
concern.  The  Nortli  Carolina  corporation  midertook  to  do  this  i»ecause  it 
could  not  raise  the  large  amount  t>f  cash  required  for  the  conduct  of  its 
business  otherwise.  The  amount  of  the  payment  required,  less  dividends 
from  the  bankrupt's  estate,  was  ,$18,000.  The  North  Carolina  corporation 
claims  this  amount  as  a  deduction  in  computing  its  net  income  for  taxation. 

Sul>-section  1  of  section  322  of  the  Revenue  Act  is  as  follows : 
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In  computing  net  incomes  there  shall  be  allowed  as  deductions 
all  the  ordinary  and  necessary  expenses  paid  during  the  income 
year  in  carrying  on  any  trade  or  business. 

We  think  that  under  such  circumstances  this  sum  of  money  partakes  rather 
of  the  nature  of  a  capital  expense  than  that  of  an  expense  to  be  deducted 
from  income.  One  of  the  definitions  of  capital  itself  is,  "That  fund  which  is 
put  up  and  subjected  to  the  risk  of  a  business  as  the  basis  of  credit  and  as  a 
security  to  mercantile  creditors  against  loss  from  the  misfortunes  of  trade." 

It  seems  that  this  sum  is  no  more  an  ordinary  expense  of  conducting  the 
business  than  the  much  larger  sums  which  the  Company  was  forced  to  borrow 
in  order  that  it  might  conduct  its  business  venture  successfully.  It  was 
indeed  one  of  the  incidents  to  the  borrowing  of  the  larger  sum,  and  the 
statute,  in  sub-section  3,  permits  only  the  deduction  of  interest  paid  during 
the  income  year  on  indebtedness.  It  does  not  permit  the  deduction  of  the 
indebtedness  itself.     If  so,  few  going  concerns  would  have  any  income  at  all. 


Inheritance  Tax — Estates  in  Remaindek 

April   2,    1928. 

In  the  absence  of  the  report  upon  the  estate  of  A.  J.  Hanby  and  a  copy  of 
the  will,  we  can  only  write  generally  as  to  inheritance  tax  upon  transfer  of 
property  out  of  which  two  or  more  estates  are  carved. 

Previous  to  1925,  the  General  Assembly  dealt  only  with  such  transfers 
when  there  was  a  definite  beneficiary  for  life  or  a  term  of  years,  with  the 
remainder  to  take  effect  upon  the  termination  of  such  estate.  That  was 
evidently  dealing  with  vested  remainders  and  the  section  required  the  tax 
to  be  levied  upon  the  estate  itself  and  to  be  apportioned  between  the  life 
tenant  and  the  remainderman. 

Section  11  of  the  Revenue  Act  of  1925  (also  Section  11  of  the  Revenue 
Act  of  1923)  continued  to  deal  with  this  class  of  remainder  in  the  first 
clause  of  the  section.     In  1925,  however,  this  clause  was  added : 

When  property  is  transferred  or  limited  in  trust  or  otherwise 
and  the  rights,  interest  or  estates  of  the  transferees  or  benefic- 
iaries are  dependent  upon  contingencies  or  conditions  whereby 
they  may  be  wholly  o^  in  part  created,  defeated,  extended  or 
abridged,  a  tax  shall  be  imposed  upon  said  transfer  at  the  high- 
est rate,  within  the  discretion  of  the  Revenue  Commissioner, 
which,  on  the  happening  of  any  of  the  said  contingencies  or 
conditions,  would  be  possible  under  the  provisions  of  this  Act, 
and  such  tax  so  imposed  shall  be  due  and  payable  forthwith  out 
of  the  property  transferred  and  the  Commissioner  of  Revenue 
shall  'assess  the  tax  on  such  property. 

This  clause,  so  added  in  1925,  evidently  deals  with  estates  which,  in  their 
devise  or  transfer,  create  contingent  remainders.  It  is  attached  to  the 
section  which,  previously,  had  directed  that  where  the  devise  or  bequest 
creates  a  life  estate  in  one  person  mth  the  remainder  in  fee  to  another,  the 
tax  was  to  be  assessed  upon  the  whole  value  of  the  estate,  payable  at  once, 
with  such  total  tax  apportioned  between  the  successive  holders  of  the 
estate. 

The  clause  added  deals  also  with  the  total  "estate.  In  other  words,  it.  in 
practical  effect,  makes  the  tax  assessed  a  tax  upon  the  right  to  devise  or 
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bequeath  exercised  by  the  deceased  and  not  a  tax  upon  the  right  to  receive 
a  legacy  on  the  part  of  tlie  beneficiary. 

That  tax,  then,  is  strictly  an  estate  tax  in  the  particular  instance,  and 
not  a  legacy  or  succession  tax.  It  intends,  therefore,  to  levy  the  tax  upon 
the  estate  so  devised  or  bequeathed  in  bulk  and  not  by  reason  of  the 
fact  that  portions  of  it  go  to  any  particular  legatee.  You,  therefore,  deal 
with  the  appraised  value  of  the  estate  in  assessing  the  tax,  with  the  rate 
of  taxation  to  be  determined  by  the  Commissioner  of  Revenue.  The  statute 
necessarily  says  nothing  about  the  apportionment  of  such  tax  after  it  is 
assessed,  because  it  is  not  possible  to  apportion  it  in  instances  where  there 
is  a  contingent  remainder  under  which  the  devise  or  bequest  might  be 
wholly  defeated.  It  is  apparent,  we  think,  that  where  there  is  a  life  estate 
created  which  is  to  vest  in  the  life  tenant  with  remainder  in  fee  to  A  if  he 
survives  the  life  tenant,  and  if  he  does  not,  then  to  B  in  fee,  there  is  no 
practical  way  in  which  such  tax  could  be  apportioned.  Consequently,  in 
order  that  the  tax  should  be  fairly  levied,  the  General  Assembly  used  the 
appraised  value  of  the  estate  itself  as  the  unit  upon  which  the  tax  should 
be  computed.  If  it  did  not,  an  estate  worth  a  million  dollars  would  pay 
no  inheritance  tax  at  all  except  vipon  the  interest  which  vests  in  a  life 
tenant,  so  it  would  be  manifestly  unfair  to  tax  that  life  tenant,  even  though 
according  to  the  value  of  the  property  received,  without  taxing  the  estate 
and  remainder  which  must  vest  sometime. 

These  considerations  caused  the  General  Assembly  to  classify  this  particu- 
lar kind  of  transfer  in  a  class  to  itself  and  to  levy  upon  it  an  estate  tax 
and  not  a  succession  tax,  and  we  think  this  classification  is  valid  and 
constitutional  for  the  reasons  suggested. 


AuTO  Theft  Fund 

April  27,  1928. 

It  seems  that  at  the  time  of  the  enactment  of  the  Appropriation  Bill  of 
1927.  March  9th,  there  was  in  the  State  Treasury  about  $42,000  of  the  Auto 
Theft  Fund  provided  for  in  Section  2621  (x),  Vol.  Ill  of  the  Consolidated 
Statutes.  This  Auto  Theft  Fund  was  by  the  section  just  referred  to  ap- 
propriated to  be  used  to  meet  the  necessary  expenses  incurred  by  you  in 
the  performance  of  duties  imposed  upon  you  by  the  Certificate  of  Title  Act, 
Chapter  236,  Public  Laws  1923.  This  section,  2621  (x),  was  dealt  with  in 
Section  23  of  the  Appropriation  Act  of  1927,  Chapter  79,  in  the  following 
way:  "That  said  section  6e  repealed,  amended  and  re-enacted  so  as  to  read 
as  follows: 

2621  (x)  Auto  Theft  Fund,  how  used.  All  moneys  received 
by  the  Commissioner  of  Revenue  under  the  provisions  of  this 
article  shall  be  paid  into  the  State  Treasury  under  the  provisions 
of  the  Daily  Deposit  Act,  and  when  so  paid,  shall  be  placed  by  the 
State  Treasurer  to  the  credit  of  the  State  Highway  Fund. 

It  appears  that  in  the  same  Appropriation  Act  of  1927,  the  General  As- 
sembly appropriated  for  the  Motor  Vehicle  Bureau  of  your  department 
$565,600  for  the  fiscal  year  1927-28  and  $544,600  for  the  fiscal  year  1928-29, 
and  it  is  declared  in  Section  11  of  the  Act  that  all  of  this  appropriation  for 
the  two  fiscal  years  "shall  be  paid  out  of  the  State  Highway  Maintenance 
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Fund  and  includes  $40,000  dollars  for  each,  year  of  the  biennium  for   the 
use  of  the  Department  for  Administration  Purposes." 

This  designation  of  the  fund  from  which  this  appropriation  for  the 
Bureau  is  to  be  paid  throws  light  upon  Section  23,  quoted  above.  The 
moneys  received  by  you  under  the  Certificate  of  Title  Act  are  to  be  de- 
posited to  the  State  Highway  Fund  because  that  fund  is  to  pay  all  the  cost 
of  the  administration  of  the  various  laws  committeed  to  the  Motor  Vehicle 
Bureau.  As  none  of  the  appropriations  beginning  July  1,  1927,  were 
available  until  that  date,  you,  of  course,  could  have  used  this  Auto  Theft 
Fund  provided  in  that  section  up  to  July  1,  1927.  What  was  left  of  it  at 
that  time,  we  think,  fell  into  the  State  Highway  Fund  for  the  purpose 
of  the  act,  that  fund  having  to  bear  the  burden  of  the  administration  of  the 
Motor  Vehicle  Bureau. 


Foreign  Corporation — Doing  Business 

May  11,  1928. 

The  letter  of  Messrs.  Bergen  &  Pendergast  enclosed  in  yours  of  May  9th 
states  that  a  foreign  corporation  which  employs  no  part  of  its  capital  and 
maintains  no  office,  plant,  warehouse,  stock  of  merchandise  within  the  State 
of  North  Carolina  has  domesticated  in  the  State  by  reason  of  the  fact  that 
it  sends  special  representatives  in  the  State  to  obtain  retail  orders  which 
are  filled  by  local  storekeepers.  This,  of  course,  under  NortMvestern  Cotv- 
solidated  MilKng  Company  v.  Mass.,  245  U.  S.,  147,  would  require  this  foreign 
corporation  to  domesticate  in  the  State. 

We  think,  however,  that  it  is  not  liable  to  any  income  tax  in  the  State 
of  North  Carolina  for  no  part  of  its  income  is  derived  directly  from  business 
done  in  this  State.  What  it  does  in  North  Carolina  is  simply  to  increase 
the  sales  made  in  another  State  to  resident  retailers. 

This  ruling  is  predicated  only  on  the  statement  of  facts  set  out  in  the 
letter  of  Bergen  &  Pendergast,  which  we  return  herewith. 


Motor  Vehicle  for  Hire — Foreign  Trucks 

May  12,  1928. 
In  the  matter  of  Foreign  Trucks  Hauling  Strawberries. 

In  a  personal  interview,  we  have  heretofore  advised  you  that  these  trucks, 
though  belonging  to  non-residents  and  operated  only  in  Interstate  Commerce, 
are  liable  to  the  registration  tax  imposed  by  Section  18,  Chapter  122,  Public 
Laws  1927. 

That  section  deals  specifically  with  non-resident  motor  vehicles  of  all 
classes.  Sub-section  (a)  imposes  a  registration  fee  upon  all  non-resident 
owners  of  motor  vehicles  for  the  privilege  of  operating  the  car  in  this  State 
more  than  ten  days  after  entering  the  State.  The  registration  fee  there  is 
nominal  and  is  made  nominal  in  consequence  of  the  other  provisions  of 
the  sub-section  which  distinctly  identify  the  car.  Sub-section  (a),  then, 
is  confined  strictly  to  pleasure  cars  or  automobiles  used  for  ordinary  per- 
sonal purposes,  whether  commercial  or  not. 

Sub-section  (b)  is  as  follows: 
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A  non-resident  owner  of  a  foreign  vehicle  operated  within  this 
State  for  the  transportation  of  persons  or  property  for  com- 
pensation or  for  the  transportation  of  merchandise  shall  regis- 
ter such  vehicle  and  pay  the  same  fees  therefor  as  is  required 
with  reference  to  like  vehicles  owned  by  residents  of  this  State. 

This  is  the  section  that  we  think  clearly  applies  to  these  non-resident 
trucks  coming  into  the  State  and  transporting  strawberries  from  the  farms 
in  the  eastern  part  of  the  State  to  northern  markets.'  All  these  trucks,  so 
we  are  informed,  charge  for  transporting  these  strawberries.  They  are 
not  trucks  that  are  sent  into  the  State  by  the  purchaser  to  haul  to  the 
northern  markets  strawberries  which  he  has  purchased.  They  are  doing 
a  strictly  freight-carriage  business  for  compensation.  Some  of  the  ti'ucks, 
we  are  Informed,  go  and  come  over  the  improved  highways  of  the  State 
in  the  conduct  of  this  business. 

It  is  well-known  that  the  State  has  adopted  a  system  of  highway  con- 
struction and  maintenance,  all  the  cost  of  which  is  collected  from  the  gaso- 
line tax,  fees  for  registration  of  motor  vehicles  and  for  operators'  licenses, 
and  from  fines  and  penalties  for  violation  of  the  motor  vehicle  laws.  Any 
registration  fees,  then,  go  entirely  to  the  maintenance  and  construction  of 
the  State  highways.  These  fees  are  levied  and  collected  for  that  purpose 
only. 

It  is  contended,  however,  that  because  these  trucks  operate  only  in  In- 
terstate Commerce,  the  registration  fee  can  not  be  collected  fi-om  their  owners. 
This,  however,  has  been  distinctly  determined  against  the  contention  in 
quite  a  number  of  cases  in  the  United  States  Supreme  Court.  Congress 
not  having  acted  in  relation  to  the  matter,  the  States'  statutes  are  opera- 
tive upon  such  non-resident  owners,  although  they  are  engaged  in  Interstate 
Commerce,  the  amount  of  the  registration  fee  being  in  itself  reasonable  and 
in  no  sense  discriminatory  against  non-resident  owners.  This  was  held  in 
Eedrick  v.  Mart/land,  235  U.  S.,  610,  in  relation  to  the  registration  fee  and 
also  the  licensing  of  operators  in  its  application  to  non-resident  automobiles 
belonging  to  private  owners  traveling  in  the  State. 

In  Kane  D.  N.  J.,  242  IT.  S.,  160,  the  New  Jersey  statute  was  sustained, 
even  when  it  applied  to  a  non-resident  owner  who  was  driving  his  car 
through  the  State  on  his  way  from  New  York  to  Pennsylvania. 

In  Clark  v.  Poor,  274  U.  S.,  554.  the  Court  sustained  the  Ohio  Motor  Trans- 
portation Act  of  1923  in  its  application  to  a  motor  truck  line  between  Aurora, 
Indiana,  and  Cincinnati,  Ohio,  exclusively  in  Interstate  Commerce.  The 
Court  said:  "The  highways  are  public  property.  Users  of  them,  although 
engaged  exclusively  in  Interstate  Commerce,  are  subject  to  regiTlation  by 
the  State  to  insure  safety  and  convenience,  and  the  conservation  of  highways. 

Morris  v.  Duly.  274  U.  S.,  135 
Hess  V.  Pawloski,  idem,  352 
"Users   of    them,   although    engaged    exclusively    in    Interstate    Commerce, 
may  be  required  to  contribute  to  their  cost  and  upkeep.     Common  carriers 
for  hire,  who  make  the  highways  their  place  of  business,  may  properly  be 
charged  an  extra  tax  for  their  use." 

In  the  recent  case  decided  February  20,  192S,  of  Interstate  Busses  Cor- 
poration V.  Blodgett.  48  S.  C.  Rep.,  230,  the  corporation  had  paid  the  regis- 
tration fees  imposed  by  the  State  of  Connecticut  on  its  busses.     The  State, 
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however,  in  addition  to  the  registration  fee,  charged  a  tax  of  one  cent  for 
each  mile  of  higliway  traversed  by  any  motor  vehicle  used  in  Interstate 
Commerce  as  an  excise  on  the  use  of  such  highway.  The  corpoi-ation,  ad- 
mitting the  justice  and  constitutionality  of  the  registration  fee.  claimed  that 
the  one  cent  per  mile  tax  was,  however,  a  burden  upon  Interstate  Commerce. 
The  Court  refused  to  adopt  that  view  and  held  the  one  cent  per  mile  a 
constitutional  tax.  In  the  outset  of  the  opinion  by  Justice  Stone,  he  said : 
"It  is  not  denied  that  a  State  may  impose  a  registration  or  license  fee 
on  those  using  motor  vehicles  in  the  State,  although  engaged  in  Interstate 
Commerce,  or  that  the  State  may  impose  a  reasonable  charge  for  the  use 
of  its  highways  by  motor  vehicles  so  employed,"  citing  the  cases  herein- 
before cited. 

Now,  in  the  instant  case,  there  is  no  attempt  on  the  part  of  the  State 
of  North  Carolina  to  impose  any  tax  upon  the  particular  trucks  engaged  in 
the  business  of  transporting  strawberries  from  the  points  of  production  in 
the  State  to  the  markets  without  the  State.  It  is  attempting  to  require 
these  trucks  thus  running  over  the  highways  of  the  State  to  register  and 
pay  the  registration  fee  imposed  upon  all  such  trucks  and  motor  vehicles, 
whether  engaged  in  Intrastate  Commerce  or  in  Interstate  Commerce. 

You,  therefore,  having  in  charge  the  Revenue  Laws  of  the  State  of  North 
Carolina,  in  requiring  this  registration  are  not  exceeding  the  authority 
given  you  by  the  statute,  and  that  statute  so  interpreted  does  not  in  any 
way  offend  against  the  Interstate  Commerce  provisions  of  the  Federal 
Constitution  as  has  been  distinctly  determined  in  the  earlier  cases  and  in 
the  later,  assumed  as  a  principle  so  definitely  established  that  even  the 
parties  to  the  suit  did  not  attack  it. 


Motor  Vehicle  for  Hire — Trucks  Used  on  Highway 

May  16,  1928. 

In  the  matter  of  Dixon  Motor  Service  Company 
This  Company  has  sub-contracted  to  it  by  the  principal  contractor  upon 
highway  work  the  hauling  of  mixed  concrete  material  from  the  concrete 
mixer  to  the  road  bed  and  the  hauling  of  dirt  excavated  by  the  contractor 
to  fills  or  otherwise  in  the  construction  of  improved  highways  by  the  State 
Highway  Commission.  It  uses  these  particular  trucks  in  no  other  way.  Upon 
this  you  inquire  whether  or  not  the  Dixon  Motor  Service  Company  is  sub- 
ject to  the  tax  imposed  in  sub-section  (c)  of  Section  209  of  the  Revenue 
Act  of  1927.  Chapter  80  of  the  Public  Laws. 

While  in  the  re-writing  of  this  section  of  the  Revenue  Act,  the  General 
Assembly  of  1927  broadened  its  scope  materially,  yet  we  think  it  is  not  broad 
enough  to  impose  the  tax  of  that  sub-section  upon  the  Service  Company  in 
consequence  of  the  contract  it  has  taken  and  the  work  it  is  doing.  The 
first  part  of  the  sub-section  imposes  a  tax  upon  trucks  for  rent,  lease  or 
hire  and  upon  those  keeping  such  trucks  for  rent,  lease  or  hire.  The  last 
part  of  the  sub-section  imposes  a  tax  upon  those  operating  trucks  on  call, 
pre-arrangement.  contract,  lease  or  other  agreement  or  otherwise.  If  it 
had  stopped  there,  it  would  be  clear,  we  think,  that  the  Service  Company 
under  the  conditions  hereinbefore  stated  would  be  liable  for  this  tax.  But 
it  goes  further  and  declares  that  this  must  be  "for  the  transportation  of 
property   over  the  public   highways   for  compensation."     It   is   manifest,   we 
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think,  that  the  Service  Company,  in  doing  this  work,  is  not  transporting 
any  property  over  the  public  highways.  The  transportation  is  necessarily 
in  and  about  the  public  highway  in  the  course  of  construction.  It  is  not 
necessary  in  the  performance  of  its  contract  for  the  trucks  of  the  Service 
Company  to  go  over  or  upon  any  public  highway.  Until  the  highway  is 
constructed  finally  and  accepted  by  the  Highway  Commission,  it  does  not 
in  any  sense  become  a  public  highway. 


Inheritance  Tax — Municipal  Bonds 

May  23,  1928. 

We  understand  that  the  attorneys  for  a  non-resident  decedent  who  at  the 
time  of  his  death  owned  certain  bonds  of  North  Carolina  counties  and  munici- 
palities are  contending  that  the  inheritance  tax  law  of  1925  does  not  authorize 
the  Imposition  of  a  tax  upon  the  transfer  of  property  of  this  class.  As  we 
understand  it,  they  do  not  claim  that  this  particular  class  of  property  can 
not  constitutionally  be  taxed  by  the  State,  but  their  contention  is  that  Sec- 
tion 6  of  the  Act  does  not  authorize  its  imposition.  In  the  light  of  Blaclc- 
stone  V.  Miller,  188  U.  S.,  189.  Wheeler  v.  Sohmer.  233  U.  S.,  434,  and 
Blodgett  v.  Silherman,  48  Su.  Ct.  Rep.,  410,  it  is  clear  that  the  imposition 
of  the  inheritance  tax  upon  this  class  of  property  is  not  prohibited  by  the 
Federal  Constitution,  so  this  opinion  is  confined  simply  to  an  interpretation 
of  Section  6  of  the  Act  of  1925. 

In  describing  the  property,  which  passes  by  will  or  by  the  intestate  laws 
of  this  State  and  so  is  subject  to  the  inheritance  tax,  the  Statute  says : 
"Real  and  personal  property  of  whatever  kind  and  nature."  If  the  statute 
stopped  there,  there  could  be  no  doubt  that  the  bonds  in  the  instant  case 
would  be  subject  to  this  tax. 

See  Blackstone  v.  Miller,  supra, 
and  Blodgett  v.  Sill)erman,  supra. 

The  expression  used  in  the  Connecticut  Statute  was  "All  property  and  any 
interest  therein,"  and  this  was  held  to  include  United  States  bonds. 

In  1923,  the  General  Assembly  for  the  first  time  exempted  shares  of  stock 
in  a  foreign  corporation  from  general  ad  valorem  tax.  Out  of  the  abund- 
ance of  caution,  then,  the  inheritance  tax  act  of  that  year,  in  Section  6,  in- 
corporated immediately  following  the  above  quotation,  this  clause,  "Including 
stocks  and  bonds  of  foreign  and  domestic  corporations  held  or  deposited 
either  within  or  without  the  State."  Upon  this  it  is  contended,  under  the 
rule  that  the  expression  of  one  excludes  the  other,  county  and  municipal 
bonds  were  taken  without  the  act,  consequently  are  not  taxable.  It  is  evi- 
dent, however,  that  nothing  of  the  sort  could  have  been  intended  by  the 
General  Assembly  for  the  incorporation  of  this  clause  in  the  Act  is  directly 
traceable  to  the  amendment  to  the  Act  of  1923  which  exempted  shares  of 
stock  in  a  foreign  corporation  from  taxation  in  North  Carolina.  It  was 
intended  to  exclude  any  inference  that  this  exemption  should  extend  to 
inheritance  taxes.  Section  6  of  the  Act  of  1923  is  identical  with  Section 
6  of  the  Act  of  1925,  under  which  the  exemption  from  taxation  in  the  in- 
stant case  is  claimed.  If  we  should  hold  that  these  county  and  municipal 
bonds  of  counties  and  municipalities  in  North  Carolina  are  not  subject  to 
tax,  we  would  necessarily  destroy  that  uniformity  of  taxation  which  is  one 


BIENNIAL   REPORT    OF   THE    ATTORNEY    GENERAL  199 

of  its  essential  elements.  That  uniformity,  it  is  said,  only  requires  the 
same  means  and  methods  to  be  applied  impartially  to  all  the  constituents 
of  each  class,  so  that  the  law  shall  operate  equally  and  uniformly  upon  all 
persons  in  similar  circumstances. 

Magoun  v.  lUinois,   170  U.   S.,  283. 

If  all  other  property,  then,  is  svibject  to  this  inheritance  tax,  without 
exception  any  construction  of  the  Act  which  would  exempt  these  bonds 
from  inheritance  tax  would  destroy  the  necessary  uniformity  as  thus  de- 
fined. Certainly,  it  would  be  a  very  violent  and  improper  assumption  from 
the  amendment  of  192.3  that  the  Legislature  did  intend  to  exempt  the  trans- 
fer of  bonds  of  this  character  from  the  tax  to  which  all  other  property  of 
every  description  was  subject. 

It  is  a  familiar  rule  of  construction  of  statutes  that  exemptions  from 
taxation  are  not  to  be  inferred  but  can  arise  only  from  the  express  words 
of  the  General  Assembly  or  from  necessary  implication  from  those  words. 
We  think,  therefore,  that  the  North  Carolina  county  and  municipal  bonds 
constituting  part  of  the  estate  of  a  non-resident  decedent  are  subject  to  the 
inheritance  tax  imposed  by  the  Act  of  1925. 

Waddell  v.  Doivghton,  194  N.  C,  537,  practically  decides  the  point  pre- 
sented herein. 


License  Tax — Packing  Houses 

May  25,  1928. 

We  have  considered  carefully  the  letter  of  N.  L.  Ballance  &  Company, 
to  you  in  regard  to  their  liability  to  the  privilege  tax  imposed  upon  packing 
houses  and  wholesale  dealers  in  meat  packing  house  products  in  Section 
135  of  the  Revenue  Act  of  1927.    That  Section  is  as  follows : 

Every  person,  firm,  corporation  or  association  engaged  in  or 
conducting  a  meat  packing  house  in  this  State,  and  every  whole- 
sale dealer  in  meat  packing  house  products  who  owns,  leases 
or  rents  and  operates  a  cold  storage  warehouse,  in  connection 
with  said  wholesale  business,  shall  pay  an  annual  license  tax 
for  the  privilege  of  doing  business  in  this  State  of  one  liundred 
dollars  (-^lOO)  for  each  county  in  which  said  business  is  car- 
ried on.  Provided,  the  delivery  of  any  of  the  products  of  such 
packing  house  or  wholesale  house  shall  not  constitute  doing  busi- 
ness under  this  section :  Provided,  further,  that  no  county,  city 
or  town  shall  levy  or  collect  on  such  business  a  tax  greater 
than  that  levied  by  the   State. 

We  may  put  aside  everything  in  the  letter  of  Ballance  &  Company  ex- 
cept what  they  state  in  relation  to  the  handling  of  meat.  They  say  that 
they  act  as  factors  of  Messrs.  F.  Schenk  «&  Sons  Company,  of  Wheeling, 
West  Virginia,  in  the  sale  of  salt  meats  and  lard.  They  do  not  handle 
any  other  product  of  packing  houses,  such  as  fresh  meats,  etc.  They  have  a 
contract  with  the  Capital  Ice  Company  to  unload  cars  on  arrival,  place  in 
their  storage,  and  upon  their  order  make  all  deliveries  to  wholesale  deal- 
ers. For  this  service  they  pay  the  Capital  Ice  Company  twenty  cents  per 
hundred-weight.  We  call  these  people  factors  because  it  is  evident  from 
this  statement  that  they  are  entrusted  with  the  possession,  disposal  and 
control  of  these  salt  meats  and  though  they  act  in  the  sale  in  behalf  of  the 
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packing  company  located  in  West  Virginia,  tliey  are  in  reality  selling  them 
in  North  Carolina. 

It  is  clear  that  salt  meats  are  no  less  a  packing  house  product  than  are 
fresh  meats  but  they  are  only  one  class  of  such  products  and  the  dealing 
of  these  i^eople  seems  to  be  confined  strictly,  so  far  as  the  taxing  section 
is  concerned,  to  this  particular  product.  They  do  not  deal  generally  in 
packing  house  products.  The  following  is  an  approved  definition  of  a  meat 
packing  house:  "It  is  a  place  where  the  business  of  slaughtering  animals 
and  dressing  and  preparing  the  products  of  their  carcasses  for  food  and 
other  purposes  is  carried  on;  products  thus  prepared  consist  of  fresh  and 
cured  meat  such  as  hams,  dry  salt  sides,  bacon,  lard,  beef  extracts,  etc.,  etc." 

It  is  true,  then,  that  the  company  does  sell  two  packing  house  products, 
salt  meats  and  lard.  They  are  certainly  not  conducting  a  packing  house 
in  North  Carolina.  They  are  wholesale  dealers  in  meat  packing  house 
products,  to-wit.  lard  and  salt  meats,  and  they,  in  practical  effect,  lease 
storage  room  in  a  cold-storage  warehouse  in  connection  with  this  business. 
Under  the  contract  the  Capital  Ice  Company  is  clearly  their  agent  in  the 
storage  of  these  particular  products. 

The  most  difficult  question,  however,  presented  by  the  fact  of  this  case 
is  this:  Did  the  General  Assembly  intend  to  tax  the  business  of  dealer  in 
such  products  when  he  is  not  in  any  sense  a  dealer  in  such  products  in  such 
a  way  as  to  constitute  that  a  particular  business  which  is  defined  in  the  Act? 

Section  56  of  the  Revenue  Act  of  1903,  the  section  out  of  which  Section 
135  arose,  was  in  the  following  words :  "Packing  houses.  Upon  every  meat 
packing  house  doing  business  in  this  State,  one  hundred  dollars  ($100)  for 
each  county  in  which  said  business  is  carried  on."  The  Armour  Packing 
Company  contended  that  this  act  taxed  only  a  packing  house  business  in 
North  Carolina  and  that  it  was  not  doing  a  packing  house  business,  though 
it  was  distributing  packing  house  products  from  its  various  warehouses  in 
North  Carolina.  This  point  was  argued  very  strenuously  in  the  State  Courts, 
Lacy  V.  Packing  Co.,  134  N.  C.  567,  and  also  in  the  United  States  Supreme 
Court,  the  same  case,  200  U.  S.,  226.  This  argument  was  so  strong  in  the 
latter  Court  that  four  of  the  judges  dissented  from  the  view  of  the  majority 
and  seem  to  have  adopted  the  view  of  the  Packing  Company  in  regard  to 
the  interpretation  of  the  act  itself.  In  consequence  of  these  decisions,  the 
section  was  re-written  in  1909.  Section  56  of  Chapter  438,  when,  for  the 
first  time,  this  clause  was  added :  "and  upon  every  wholesale  dealer  in  meat 
packing  house  products  who  owns  and  operates  in  this  State  a  cold-storage 
plant  or  cold-storage  warehouse  in  connection  with  the  said  wholesale  busi- 
ness." This  continued  to  be  the  section  until  1925,  when  it  was  broadened 
by  putting  in  the  words,  after  the  word  "owns,"  "leases  or  rents  and  oper- 
ates." A  comparison  of  the  Section  in  the  1925  Act  with  that  of  1927 
again  shows  some  vital  changes  in  the  act.  For  instance,  compare  the  first 
clause  of  Section  135  of  the  Act  of  1927  with  the  first  clause  of  Section  58 
of  1925.  The  first  clause  of  the  latter  section  is  identical  with  the  first 
clause  in  the  original  section  imposing  the  first  tax  upon  these  packing 
houses,  "Upon  every  meat  packing  house  doing  business  in  this  State." 
whereas  the  first  clause  of  Section  135  is,  "Every  person,  firm,  corporation 
or  association  engaged  in  or  conducting  a  meat  packing  house  in  the  State." 
This,  so  far  as  we  are  informed,  taxes  nobody  and  no  thing,  for  if  there 
is  a  meat  packing  house  in  North  Carolina,  we  know  nothing  of  it.     It  then 
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proceeds  as  hereiubefore  quoted  and  imposes  the  tax  upon  every  wholesale 
dealer  in  these  products  who  runs  a  cold-storage  warehouse  in  connection 
with  the  wholesale  business.  That  clause  evidently  reaches  all  of  the  great 
packing  houses  who  are  doing  a  wholesale  business  in  the  State  through 
and  by  cold-storage  warehouses.  Written  in  that  way  and  in  this  connec- 
tion we  think  the  General  Assembly  had  in  its  mind  the  particular  business 
described  therein  and  so  did  not  intend  to  tax  persons  related  to  that  busi- 
ness in  the  way  that  Ballance  &  Company  appear  to  be  related  to  it.  In 
other  words,  they  were  taxing  generally  the  wholesale  dealer  in  packing 
house  products.  In  the  instant  case,  the  slight  dealing  of  Ballance  &  Com- 
pany was  purely  incidental  to  their  main  business. 

The  Act  of  1927,  again,  included  this  clause  in  it :  "The  delivery  of  any 
of  the  products  of  such  packing  house  or  wholesale  house  shall  not  con- 
stitute doing  business  under  this  section."  We  do  not  know  why  this  proviso 
was  put  in  the  statute  but  it  seems  to  fit  the  conditions  under  which  Ballance 
&  Company  are  operating.  They  are  the  mere  middle-man  between  the 
wholesale  dealer  and  the  packing  house  in  West  Virginia.  They  are  acting 
for  and  in  behalf  of  this  West  Virginia  concern  and  are  delivering  their 
products  when  sale  is  made. 


MoTOK  Vehicle — Public  Owned 

July  2,  1928. 

Mr.  Silver  is  in  my  oflace  and  has  informed  me  that  throughout  a  series 
of  years,  in  deed,  from  the  first  year  in  which  the  statute  dealt  with  half- 
year  license  tax,  his  department  has  applied  the  full  rate  to  publicly-owned 
vehicles,  that  is,  one  dollar  per  annum.  The  reason  for  doing  this  is  that 
the  cost  of  the  tag  itself  is  so  great  that  the  Legislature  could  not  have 
intended  to  divide  the  merely  nominal  fee  of  one  dollar  into  two  parts, 
although  the  tag  was  applied  for  after  July  1. 

He  bases  this  inference  of  legislative  intent  upon  a  comparison  of  section 

28  of  chapter  122,  Public  Laws  of  1927  with  sections  29  and  19.     Section 

29  is  the  section  which  provides  for  the  one  dollar  per  annum  rate  and  it 
contains  no  provision  allowing  the  issuing  of  the  license  for  half  rates ; 
section  19  charges  directly  one  dollar  for  duplicate  to  replace  a  lost  license 
tag. 

Departmental  construction  of  a  law  acquiesced  in  through  a  series  of 
years  may  be  taken  as  the  law  of  the  case  when  the  statute  itself  is  doubtful. 

21  N.  C,  216 
40  N.  C„  71 
160  N.  C,  176 


Inheritance  Tax — Debt  Due  by  Resident 

July  10,  1928. 
In  re  estate  of  George  L.  Murphy 
It  appears  that  in  the  settlement  of  this  estate  a  resident  of  North  Caro- 
lina owed  it  a  considerable  sum  of  money  evidenced  by  a  note  or  bond  held 
in  the  State  of  Illinois,  the  state  in  which  the  deceased  was  domiciled  at 
the  time  of  his  death.     It  is  contended  that  the  State  of  North  Carolina  has 
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no  authority  to  levy  an  inheritance  tax  upon  this  indebtedness. 

It  is  clear  that  such  indebtedness  owed  by  a  resident  of  this  State  to  a 
non-resident  decedent  is  property  in  the  State.  In  order  to  collect  this  in- 
debtedness the  non-resident  must  resort  to  the  Courts  of  the  State  and  use 
the  machinery  provided  for  its  collection  by  the  laws  of  North  Carolina. 
The  Supreme  Court  of  the  United  States  has  sustained  such  a  tax  in 
Blackstone  v.  Miller,  ISS  U.  S.,  189.  It  has  sustained  the  converse  .of  the 
proposition,  that  the  State  in  which  a  note  or  bond  is  located  may  levy  an 
inheritance  tax  upon  that  note  or  bond,  although  it  is  secured  by  a  mort- 
gage upon  land  in  another  State  and  although  that  other  State  may  itself 
levy  a  tax  upon  the  transfer. 

Wheeler  v.  Sohmer,  233  U.   S.,  434 

Both  of  these  decisions  are  cited  with  approval  in  a  full  note  in  42  A. 
L.  R.,  commencing  at  page  378.  There  is  a  recent  decision  of  the  U.  S. 
Supreme  Court,  Blodgett  v.  Silverman,  48  Su.  Ct.  Rep.,  p.  410,  which  again 
applies  the  principle  of  Wheeler  v.  Sohmer  as  to  intangibles  situated  without 
the  State  of  the  decedent. 

Manifestly,  the  debt  due  by  the  resident  debtor  to  the  non-resident  decedent 
is  property. 

Winfree  v.  Bagley,  102  N.  C,  515 
Worth  V.  Trust  Co.,  151  N.  C,  191 
See  also  C.  S.,  3949,  sub-section  6 


Income  Tax — Deduction 

July  10,  1928. 
Our  statute,  in  determining  net  income  for  the  purpose  of  taxation,  permits 
certain  deductions  in  Section  322  of  the  Revenue  Act.     Among  others  is  the 
following : 

Sub-section  5.  Dividends  from  stock  in  any  corporation  the 
income  of  which  shall  have  been  assessed  and  the  tax  on  such 
income  paid  by  the  corporation  under  the  provisions  of  this 
act     *     *     * 

A  corporation,  called  A  for  convenience,  in  the  process  of  liquidation  with 
a  view  to  dissolution  sells  all  its  assets  during  the  income  tax  year  and 
from  such  sale  has  a  net  income  of  $100,000.  It  pays  the  taxes  on  this  net 
income  according  to  the  rate  set  out  in  the  Act.  The  process  of  liquidation 
leaves  a  large  surplus  after  the  payment  of  debts  for  distribution  among 
stockholders.  B.  a  stockholder,  receives  as  his  share  of  this  distribution 
$2,000.  This  share  cost  him  originally  $1,000.  This,  of  course,  shows  a  net 
gain  of  $1,000.  Is  this  profit  to  be  taxed  as  part  of  B's  personal  income? 
We  think  it  is  not,  under  the  above-quoted  section. 

The  object  of  sub-section  5  was  to  prevent  double  taxation.  If  B's  personal 
income  derived  from  the  distribution  of  the  assets  of  the  corporation  is  to 
be  taxed,  then  necessarily  the  State  would  be  taxing  something  which  had 
been  taxed  before. 

The  term  "dividend"  is  clearly  broad  enough  to  cover  this  $2,000  paid  to 
B.  It  is  primarily  a  portion  of  the  principal  or  profit  divided  among  several 
owners  of  the  assets  of  this  corporation. 
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License  Tax — Conteactobs 

July  24,  1928. 

You  ask  this  office  for  an  interpretation  of  Section  122  of  the  Revenue 
Act  of  1927.  That  section  was  re-written  in  the  Revenue  Act  of  1927.  The 
cognate  section  in  the  Revenue  Act  of  1925,  Section  45-a,  levied  an  annual 
occupation  tax  at  the  time  that  the  contractor  bids  upon  any  construction 
of  the  Revenue  Act  of  1927  levies  not  only  this  actual  occupation  tax  for 
the  conducting  of  business  or  occupation  by  contractors  and  construction 
companies  but  also  levies  a  project  tax  in  addition  to  the  occupation  tax, 
the  project  tax  graduated  according  to  the  amount  of  the  contract. 

The  first  clause  of  the  section  seems  to  contemplate  the  payment  of  the 
occupation  tax  at  the  time  that  the  contractor  bids  upon  any  construction 
scheme.  This  feature  of  the  act,  however,  is  modified  by  the  proviso  at 
the  end  of  the  section  which  is  as  follows :  "Pro\aded,  no  contractor  shall 
be  required  to  pay  any  sum  to  bid  upon  any  project."  It  is  evident,  we  think, 
that  this  proviso  was  not  in  the  section  as  originally  drafted,  but  was 
probably  incorporated  in  it  during  the  passage  of  the  act  through  the 
General  Assembly.  The  effect  of  this  upon  the  first  clause  of  the  act,  we 
think,  is  to  require  the  payment  of  the  annual  occupation  tax  only  when  the 
contractor  or  construction  company  has  had  its  bid  accepted  by  the  party 
or  municipality  engaging  in  the  kind  of  work  described  in  the  clause.  When 
this  occupation  tax  of  the  first  clause  is  paid,  then,  it  constitutes  a  license 
to  do  the  business  for  the  fiscal  year  then  running  or  about  to  begin ;  i.  e., 
from  June  1  to  June  1  of  the  succeeding  year. 

The  project  tax  of  the  second  clause  of  the  act  is  not  an  annual  tax.  That 
is  not  to  be  renewed  except  under  the  conditions  stated  in  the  statute  which 
render  it  wholly  independent  of  the  fiscal  year,  June  1  to  June  1. 

The  letter  of  Mr.  Loftis,  Executive  Secretary  of  the  Carolina  p,'-^-;^'^  .f 
the  Associated  General  Contractors,  to  you  dated  July  20,  seems  to  lose 
sight  of  the  dual  nature  of  this  tax.  If  a  contractor  is  engaged  in  the 
carrying  out  of  the  provisions  of  a  contract  for  construction  work  on  the 
first  day  of  June  of  the  present  year,  and  has  paid  the  project  tax  upon  the 
contract,  he  would  still  be  liable  for  the  actual  occupation  tax  as  the  project 
had  not  been  completed  at  the  end  of  the  previous  fiscal  year.  May  31.  In 
other  words,  the  contractor  does  not  have  to  pay  any  other  project  tax, 
but  he  does  have  to  pay  an  annual  occupation  tax  so  long  as  he  is  engaged 
in  that  occupation. 


County   Taxation — Dealers   in    Musical    Instruments 

July  25,  1928. 

In  the  matter  of  county  taxation  of  the  privilege  of  selling  Pianos, 

Organs,  Victrolas,  etc.,  in  the  State  of  North  Carolina. 

Section   147  of  the   Revenue   Act  of   1927  imposes   an   annual   license   tax 

upon  this  business  in  the  manner  therein  stated  for  the  benefit  of  the  State. 

There  is  no  provision  in  this  section  which  at  all  limits  the  authority  of  a 

county  in  which  the  business  is  carried  on   from  levying  for  its   own   use 

another  license   tax.     Section   181  of   the   same  Revenue  Act  confers   upon 

counties  authority  to  levy  the  same  tax   as  the   State   and  no  more  unless 

some  provision  to   the  contrary  is  made  in  the  section  levying  the   specific 
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license  tax.  In  conferring  tliis  permission  upon  the  county,  tlie  term  used 
is  "may,"  which  is  always  construed  as  permissive  and  not  mandatory 
unless  the  context  requires  the  word  "may"  to  be  construed  as  "shall"  in 
order  to  carry  out  the  obvious  intent  of  the  Legislature.  It  is  plain,  there- 
fore, that  this  section  gives  the  county  permission  to  levy  the  same  tax  but 
does  not  require  it  to  so  levy  it. 

It  is  said,  however,  that  Section  100  of  the  same  Revenue  Act  makes  it 
imperative  upon  the  county  to  levy  the  same  tax  as  the  State.  The  pro- 
vision of  that  section  relied  upon  is  as  follows :  "And  unless  otherwise  pro- 
vided in  the  section  levying  the  tax,  the  tax  levied  for  the  use  and  benefit 
of  the  State  shall  be  collected  in  each  county  in  which  the  business  is 
conducted."  That,  however,  has  nothing  to  do  with  the  county  tax ;  it  is 
dealing  only  with  the  State  tax  and  compels,  therefore,  the  authorities  col- 
lecting taxes  for  the  State  to  levy  a  separate  and  distinct  tax  in  each  county 
in  which  the  business  is  carried  on.  In  other  words,  it  requires  a  separate 
license   tax   for   each   county. 

The  Attorney  General  was  of  this  opinion  in  a  ruling  by  him,  made  Au- 
gust 9,  1927. 


Income  Tax — Returns — Secrecy 

August  13,  1928. 

I  have  this  morning  advised  Mr.  Thompson  that  under  Chapter  157,  Public 
Laws  of  1927,  the  State  Tax  Commission  has  authority  to  subpoena  you  and 
any  other  officers  and  employees  of  your  department  to  appear  before  it 
and  testify  with  respect  to  income  tax  matters,  and  to  require  you  and 
such  officers  or  employees  to  produce  before  said  Commission  the  income 
tax  returns  .from  the  files  of  the  department.  I  am  of  opinion  that  the 
Commission  has  the  authority  under  section  6  of  said  act  to  issue  such  sub- 
poenas and  compel  the  production  of  these  returns. 

I  also  advise  that  you  and  these  officers  and  employees  may  accept  service 
of  these  subpoenas  and  when  they  have  been  served  or  so  accepted,  you  and 
they  will  be  protected  in  giving  the  Tax  Commission  access  to  these  returns 
and  producing  them  for  inspection  and  examination. 


Inheritance  Tax — Payment 

August  21,  1928. 

You  state  that  you  have  been  offered  4^4  per  cent  bonds  of  the  State  of 
North  Carolina  of  the  par  value  of  $50,000  in  part  payment  of  the  inheri- 
tance tax  upon  an  estate  now  in  process  of  settlement.  Attached  to  the 
bonds  are  interest  coupons  for  the  six  months'  period  ending  January  1,  1929. 
You  inquire  as  to  whether  you  should  accept  these  bonds  as  offered,  and 
your  duties  Avith  respect  to  their  disposition. 

Section  29,  Revenue  Act  of  1927.  provides : 

Bonds  of  the  State  of  North  Carolina  bearing  a  rate  of  interest 
of  not  less  than  414  per  cent  shall  be  accepted  at  par  by  the 
Commissioner  of  Revenue  in  payment  of  inheritance  taxes. 

Under  this  specific  language  of  the  statute  it  becomes  your  duty  to  accept 
these  bonds,  they  bearing  interest  at  the  rate  of  4%  per  cent,  at  par  and 
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being  tendered  in  payment  of  inheritance  taxes  of  this  estate.  You  should 
deliver  to  the  State  Treasurer  the  bonds  and  he  should  accept  them  in 
settlement  with  you  of  the  $50,000  of  inheritance  taxes  thus  collected. 

The  bonds  were  tendered  on  yesterday,  August  20.  A  month  and  twenty 
days  have  thus  elapsed  on  the  interest  coupons  due  and  payable  January 
1,  1929.  You  can  adjust  this  with  the  taxpayer  by  making  a  refund  to  him 
of  the  amount  of  interest  earned  from  July  1,  1928,  to  August  20,  1928, 
less  interest  at  4^4  per  cent  on  the  amount  of  this  earned  interest  for  the 
period  from  August  20  to  December  31,   1928. 

As  these  are  State  Highway  bonds,  the  refund,  of  course,  should  be  from 
the  State  Highway  Fund. 


Inheritance  Tax — Payment 

August  21,  1928. 
Mr.  Lacy  has  just  called  and  informs  me  that  only  $3,000  of  the  $50,000 
bonds  delivered  by  you  to  him  as  payment  of  inheritance  taxes  referred 
to  in  my  letter  of  this  morning  are  highway  bonds.  My  letter  on  the  subject 
is,  therefore,  modified  to  the  extent  that  the  highway  bonds  bear  relation  to 
the  others. 


Income  Tax — Deduction 

August  30,  1928. 
In  re  Estate  of  P.  H.  Hanes. 
It  seems  that  the  executors  of  this  estate  in  returning  the  same  for  income 
tax  claimed  that  they  were  entitled  to  deduct  from  the  gross  estate  in  as- 
certaining the  income  thereof  the  estate  tax  paid  to  the  Federal  Govern- 
ment. You  require  of  this  office  an  opinion  as  to  whether  or  not  this  can 
be  legally  done. 

We  think  the  estate  is  not  entitled  to  this  deduction.  Section  322,  sub- 
section 4,  of  the  Revenue  Act  allowing  deductions  is  as  follows : 

Taxes  for  the  income  year,  except  taxes  on  income,  inheri- 
tance taxes,  and  taxes  assessed  for  local  benefit  of  a  kind  tending 
to  increase  the  value  of  the  property  assessed. 

It  is  manifest  from  a  reading  of  this,  that  the  sub-section  contains  an  ex- 
ception to  an  exception.  It  prohibits  in  practical  effect,  then,  the  deduction 
of  inheritance  taxes  in  ascertaining  net  income.  The  term  "inheritance 
taxes"  used  in  the  connection  in  which  it  is  used  indicates  that  it  is  a  nomen 
generalisimum,  which  includes  all  taxes  of  this  nature.  The  fact  that  in 
determining  the  incidence  of  the  tax,  such  taxes  are  classified  as  estate  taxes 
and  succession  taxes  does  not,  we  think,  control.  It  is  true  that  in  this 
minuter  sub-division,  it  is  said,  that  estate  taxes  are  imposed  upon  the  right 
to  devise  property  by  will  or  to  permit  it  to  pass  by  the  intestate  laws  of 
the  State,  while  succession  taxes  are  levied  upon  the  right  to  succeed  to  an 
ancestor.  Both  of  these,  however  ip  the  broader  sense  are  simple  inheri- 
tance taxes.  This  Is  apparent  from  the  fact  that  each  of  them  is  distinctly 
a  capital  charge,  that  is,  a  charge  against  the  capital  of  the  estate  and 
that  capital  itself  is  necessarily  reduced  by  the  payment  of  these  taxes, 
whether  an  estate  tax  or  a  succession  tax.     This  is  apparent  not  only  from 
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the  general  operation  of  these  taxes,  but  also  from  sub-section  (a)  of  section 
7  of  the  Revenue  Act,  which  permits  the  deduction  of  these  particular  taxes 
from  the  clear  market  value  of  property  appraised  for  inheritance  tax. 
This,  of  course,  is  a  legislative  declaration  that  such  taxes  are  a  capital 
charge.  What  the  General  Assembly  meant  in  sub-section  4,  quoted  above, 
was  to  permit  a  deduction  of  taxes  only  when  those  taxes  were  essentially 
a  charge  against  the  income  earned  during  the  income  year,  that  is,  taxes 
paid  annually  or  taxes  by  reason  of  the  exercise  of  some  privilege  annually. 
For  these  reasons,  we  think  it  quite  clear  that  the  particular  estate  is 
not  entitled  to  deduct  the  estate  tax  paid  by  it  to  the  Federal  Government 
in  ascertaining  the  net  income  earned  during  the  income  year,  that  estate 
tax  being  essentially  a  charge  against  capital  and  not  against  income. 


OPINIONS  TO  HIGHWAY  COMMISSION 


Ceossing  Signs 

June  30,  1927. 

I  regret  that  I  did  not  answer  your  inquiry  in  regard  to  stop  signs  at  rail- 
road crossings  before  leaving  here  last  week.  So  many  other  matters  claimed 
my  attention  that  I  did  not  pursue  yours  further  as  I  had  intended  to. 

I  am  in  receipt  of  copy  of  Mr.  Ross'  memorandum  of  June  28th  on  the 
subject.  I  agree  with  him  that  the  new  act  is  a  complete  substitution  for 
the  law  theretofore  in  force. 

I  understood  your  difficulty  to  be  as  to  whether  or  not  the  Commission 
would  have  the  right  to  prescribe  the  character  and  placing  of  the  signs  to 
be  used  at  the  crossings  designated  by  it  for  such  purpose.  The  old  act  set 
out  the  kind  of  sign  to  be  used.    The  new  one  does  not  do  so. 

In  one  view  of  the  matter,  section  55  of  Chapter  148  might  be  susceptible 
of  such  a  construction  as  would  somewhat  complicate  the  matter.  Standing 
alone,  that  section  would  seem  to  give  control  over  such  signs  to  local  authori- 
ties. However,  I  do  not  think  such  a  construction  should  be  given  that 
section  in  view  of  the  general  tenor  of  the  act  and  our  other  laws  regulating 
highways. 

I  understood  in  our  telephone  conversation  that  the  present  signs  do  not 
meet  the  needs  of  the  traveling  public  as  warning  at  night.  While  section  6 
of  Chapter  148  does  not  in  specific  and  definite  terms  authorize  the  Com- 
mission to  designate  the  particular  kinds  of  signs  to  be  used,  yet  I  think  it 
is  sufficient  for  that  purpose.  The  signs  to  be  erected  are  to  be  sufficient  to 
notify  drivers  of  vehicles  to  come  to  a  complete  stop.  Herein  I  think  is  your 
power  to  act  in  the  premises,  in  addition  to  the  reasons  set  out  in  the  letter 
from  Mr.  Ross  to  you. 


Motor  Vehicles — Lighting  Equipment 

July  5.  1927. 

Tou  ask  the  opinion  of  this  office  upon  the  lighting  equipment  of  motor 
vehicles  under  Chapter  14S,  Public  Laws  of  1927.  The  discussion  naturally 
divides  itself  into  two  parts ;  first,  what  is  the  lighting  equipment  required, 
and  second,  what  is  the  penalty  for  failing  to  comply  with  the  act? 

(1)  The  sections  of  the  act  which  deal  with  the  subject  of  lighting  equip- 
ment are  sections  47.  48,  49,  50  and  52.  The  discussion  is  confined  strictly  to 
automobiles  and  other  motor  vehicles  of  a  similar  class. 

(a)  They  shall  be  equipped  ^-ith  lighted  front  and  rear  lamps.  There 
shall  be  head  lamps  in  front  of  and  on  opposite  sides  of  the  motor  vehicle. 
These  head  lamps  shall  be  so  constructed,  arranged  and  adjusted  that  they 
will  at  all  times  between  one-half  hour  after  sunset  to  one-half  hour  before 
sunrise  produce  a  driving  light  sufficient  to  render  clearly  discernible  a 
person  two  hundred  feet  ahead  under  normal  atmospheric  conditions  and  on 
a  level  road,  but  shall  not  project  a  glaring  or  dazzling  light  to  persons  in 
front    of   these   headlights.     This    dazzling    of    the    lights    is    interpreted    as 
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occurring  when  the  main  bright  portion  of  the  head  lamp  rises  above  a  hori- 
zontal plane  passing  through  the  lamp  centers  parallel  to  the  level  road. 

(b)  Rear  lamps  shall  be  of  a  type  which  has  been  approved  by  the  Com- 
missioner and  which  exhibit  a  red  light  plainly  idsible  to  a  distance  of  five 
hundred  feet  to  the  rear  of  such  vehicle.  They  shall  be  so  constructed  and 
placed  that  the  number  plate  carried  on  the  rear  of  such  vehicle  shall  under 
normal  conditions  be  so  illuminated  by  a  white  light  as  to  be  read  from  a 
distance  of  fifty  feet  to  the  rear  of  such  vehicle.  The  other  lamp  is  to  be  a 
red  light. 

(c)  Clearance  lamps.  If  the  motor  vehicle  has  a  width  at  any  part  in 
excess  of  eighty  inches,  it  shall  carry  two  clearance  lamps  on  its  left  side, 
one  located  at  the  front  and  displaying  a  white  light  visible  under  normal 
atmospheric  conditions  a  distance  of  five  hundred  feet  to  the  front  of  the 
vehicle.  The  other  located  at  the  rear  of  the  vehicle  and  displaying  a  red 
light  visible  under  like  conditions  from  a  distance  of  five  hundred  feet  to  the 
rear  of  the  vehicle. 

Lights  are  provided  for  other  vehicles  and  additional  lights  are  permissible 
on  motor  vehicles.  We  do  not  deem  it  necessary,  however,  to  discuss  either 
one  of  these  classes.  There  are  still  other  provisions  regulating  the  use  of 
these  lights,  the  management  of  the  lamps,  and  the  use  of  dimmers.  These, 
however,  are  simply  permissible. 

(2)  Penalties  for  failure  to  obey  the  statute  in  relation  to  lights.  Section 
58,  sub-section  (a),  makes  it  a  misdemeanor  to  violate  any  of  the  provisions 
of  the  act  in  all  cases  in  which  the  statute  does  not  make  the  penalty  a 
felony.  The  statute  in  relation  to  lights  is  mandatory  in  the  particular  here- 
inbefore shortly  described.  Any  substantial  compliance,  however,  with  those 
provisions  would  meet  the  requirements  of  the  act.  So,  therefore,  when  in  a 
particular  case  the  driver  of  a  motor  vehicle  is  using  it  without  the  adequate 
equipment  of  lights  required  by  the  statute,  be  would  offend  against  this  sec- 
tion 58.  The  General  Assembly,  however,  recognizing  the  drastic  nature  of 
the  provisions  of  the  act  in  relation  to  adequate  lighting,  has  incorporated  in 
the  statute  section  51.  Sub-section  (a)  of  that  section  provides  for  instruc- 
tions by  the  Commissioner  or  anyone  designated  by  him  of  the  lighting  sys- 
tem of  the  various  motor  vehicles  in  the  State  and  requires  him  to  set  up 
official  stations  for  adjusting  head  lamps  and  auxiliary  driving  lamps  to  con- 
form to  the  provisions  of  the  act.  He  is  required  to  instruct  the  drivers  as 
to  these  provisions  and  as  to  what  character  of  lights  and  how  they  shall  be 
adjusted  in  order  that  the  statute  may  be  obeyed.  After  this  is  done,  he  is 
required  to  furnish  to  the  driver  of  the  motor  vehicle  a  certificate  of  adjust- 
ment showing  date  of  issue,  registration  number  of  motor  vehicle,  owner's 
name,  make  of  vehicle  and  oflicial  designation  of  the  adjusting  station.  If 
the  driver  of  any  such  motor  vehicle  should  be  ari-ested  upon  a  charge  that 
his  lights  are  improperly  adjusted  or  equipped  with  bulbs  of  a  candle  power 
not  approved  therewith,  he  shall  be  allowed  forty-eight  hours  within  which 
to  bring  such  lamps  into  conformity  with  the  requirements  of  the  act.  Even 
after  he  is  arrested,  he  may  obtain  a  certificate  from  an  official  adjusting 
station  showing  that  within  forty-eight  hours  after  the  arrest  the  lamps  have 
been  made  to  conform  to  the  statute,  and  this  shall  be  a  complete  defense. 
Manifestly,  this  section  was  enacted  for  the  benefit  of  the  motor  vehicle 
owner.  It  does  not  itself  create  any  offense;  on  the  contrary,  provides  the 
machinery  for  answering  a  charge  of  a  breach  of  the  law  by  having  the  lights 
properly  adjusted. 
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Highway  Commission — Rules  and  Regulations 

July  9,  1927. 

Section  38  of  the  uniform  act  regulating  the  operation  of  vehicles  on  high- 
ways vests  in  the  State  Highway  Commission  a  very  broad  discretion  in 
permitting  the  operation  of  a  vehicle  of  a  size  or  weight  exceeding  the  maxi- 
mum specified  in  the  act.  Whether  or  not  the  discretion  is  exercised  is  wholly 
in  your  competency.  If  exercised  at  all,  you  may  fix  the  limit  of  time  as 
well  as  the  limit  of  the  kind  of  vehicles  which  can  be  used  even  for  that  time. 
For  instance,  if  you  choose,  you  may  authorize  the  use  of  the  trucks  described 
in  the  accompanying  letters  during  the  tobacco  season,  or  authorize  the  use 
of  these  trucks  only  for  hauling  tobacco,  etc. 


Allocation  op  Funds 

October  11,  1927. 

I  am  in  receipt  of  your  letter  of  yesterday,  asking  for  my  construction  of 
Chapter  191,  Private  Laws  of  1927.  I  do  not  think  that  we  are  concerned  as 
to  whether  the  preamble  correctly  states  the  facts  as  seems  to  be  contested 
by  Mr.  Sykes.     We  give  our  attention  to  the  apposite  portion  of  section  1 : 

Tliat  the  State  Highway  Commission  is  authorized  and  directed 
to  pay  over  to  the  First  National  Bank  of  Monroe  as  treasurer 
of  Union  County  from  the  allocated  highway  funds  due  Union 
County,  such  amount  as  they  may  find  to  be  the  present  value  of 
the  present  paved  highway,  etc. 

In  construing  an  act  it  is  necessary  that  we  keep  in  mind  the  situation  as 
it  existed  at  the  time  it  was  passed,  and  necessarily,  the  language  used  would 
have  reference  to  the  processes  then  in  use  by  a  State  department  or  adminis- 
trative agency.  Sub-section  (b)  of  section  10  of  the  original  highway  act 
cannot  trouble  us  if  the  language  of  the  act  of  1927  is  sufficient  for  the  pur- 
pose evidently  intended. 

By  section  26  of  Chapter  2.  Public  Laws  of  1921,  the  State  Highway  Com- 
mission was  directed  to  apportion  its  construction  funds  among  the  con- 
struction districts  upon  the  basis  there  set  out.  Not  only  was  that  done,  but 
the  same  process  has  been  used  in  allocating  funds  to  the  different  counties 
within  the  various  construction  districts.  That  is  recognized  by  Chapter  95, 
Public  Laws  of  1927,  for  section  13  of  that  act  speaks  of  "allocations  to  the 
sevei-al  counties  of  the  proceeds  of  highway  serial  bonds." 

My  opinion  is  that  Chapter  191,  Private  Laws  of  1927,  was  enacted  in  view 
of  this  practice  and  in  relation  to  the  existing  processes  used  by  the  State 
Highway  Commission  in  allocating  funds  to  the  several  counties.  Strictly 
speaking,  of  course,  there  would  be  no  highway  funds  due  any  county  in  its 
corporate  capacity.  But  intei-preting  the  act  in  the  light  of  prior  practice, 
I  am  of  opinion  that  it  has  reference  to  such  funds  as  may  be  allocated  for 
use  in  LTnion  County. 

You  will  thus  see  that  I  reach  a  different  conclusion  from  that  of  yours. 
You  state  that  the  Commission  does  have  available  from  road  construction 
funds  of  the  Sixth  District  money  which,  according  to  its  methods  of  alloca- 
tion, might  be  expended  in  Union  County.  Such  being  the  case,  I  advise  that 
a  sum  equal  to  the  value  of  the  present  paved  highway  described  in  Chapter 
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191,  Private  Laws  of  1927,  should  be  paid  over  to  the  First  National  Bank  of 
Monroe  as  treasurer  of  Union  County,  to  be  by  it  disbursed  in  accordance 
with  the  provisions  of  the  act. 


Maturity  of  Bonds 

April  10,  1928. 

Section  2,  Chapter  95,  Public  Laws  of  1927,  authorizes  the  issuing  of 
$30,000,000  in  bonds  for  highway  purposes.  These  bonds  are  required  to  be 
serial  bonds  and  they  shall  mature  in  installments  of  $1,500,000  in  each 
calendar  year,  beginning  with  the  year  1929,  such  maturities  to  be  either  on 
the  first  day  of  January  or  the  first  day  of  July,  and  none  of  such  bonds 
shall  mature  later  than  July  1,  1948. 

The  statute  further  requires  that  at  least  $1,500,000  of  any  bonds  or  notes 
issued  under  the  Act  prior  to  July  1,  1929,  if  such  amount  has  been  issued 
prior  to  that  time  or  whatever  less  amount  may  have  been  issued  before  that 
time,  shall  mature  July  1,  1929,  and  be  paid  then.  The  maturity  shall  be  abso- 
lute, without  option  of  prior  payment. 

The  statute  is  quite  clear  and  distinct  as  to  when  the  first  $1,500,000,  or 
lesser  quantity  if  such  smaller  quantity  is  issued,  shall  be  paid.  The  $1,500,000 
must  be  paid  on  July  1,  1929,  if  so  much  has  been  issued ;  if  not  so  much, 
then  the  amount  issued  must  be  paid  on  July  1,  1929.  There  is  an  absolute 
prohibition  against  paying  this  installment  prior  to  July  1,  1929. 


OPINIONS  TO  STATE  BOARD  OF  HEALTH 


Clinics — Employment  op  Member 

March  19,  1927. 

In  your  letter  of  March  ISth  you  state  that  the  Board  of  Health  has  been 
co-operating  with  and  furthering  tonsil  and  adenoid  clinics  in  various  sec- 
tions of  the  State.  These  clinics  are  held  upon  invitation  of  counties  that 
desire  them.  The  county,  acting  together  with  the  county  physician  and  the 
county  board  of  health,  invites  the  State  Board  of  Health  to  conduct  a  tonsil 
and  adenoid  clinic  and  submits  four  physicians,  indicating  them  as  first, 
second,  third  and  fourth  choice  to  do  the  operating.  You  enclose  with  your 
letter  an  official  invitation  for  a  tonsil-adenoid  clinic  to  be  held  in  Caswell 
County.  The  first  choice  is  Dr.  John  B.  Wright  of  Raleigh.  Dr.  Wright  is  a 
member  of  the  State  Board  of  Health. 

The  manner  of  financing  these  clinics  is  as  follows :  The  nurse  in  charge, 
an  employee  of  the  State  Board  of  Health,  collects  from  all  patients  who  are 
able  to  pay  (about  fifty  per  cent)  a  fee  of  $12.50.  The  collections  are  depos- 
ited in  a  local  bank  by  the  nurse  and  at  the  end  of  the  clinic,  before  leaving 
town,  she  pays  the  salary  and  traveling  expenses  of  the  operator  and  all 
local  bills,  bills  for  light,  water,  etc.  When  all  bills  have  been  paid,  the  nurse 
sends  a  check  for  the  balance,  together  with  the  receipted  bills  for  expendi- 
tures, to  the  State  Board  of  Health.  This  check  is  deposited  by  the  Board  in  a 
Raleigh  bank  as  a  tonsil  and  adenoid  clinic  fimd.  Sometimes  there  is  not 
enough  collected  at  a  clinic  to  pay  the  salary  and  expenses  of  the  operator, 
together  with  all  the  local  bills.  In  such  instances  the  nurse  sends  unpaid 
bills  to  the  Board,  and  the  Board  issues  a  check  on  this  fund  in  payment. 
At  the  end  of  the  clinic  season  the  balance  in  the  Raleigh  bank,  if  any,  is 
usually  turned  over  to  the  State  Treasurer. 

C.  S.  Section  4388  is  as  follows : 

Director  of  public  trust  contracting  for  his  own  benefit.  If 
any  person,  appointed  or  elected  a  commissioner  or  director  to 
discharge  any  ti'ust  wherein  the  state  or  any  county,  city  or  town 
may  be  in  any  manner  interested,  shall  become  an  undertaker, 
or  make  any  contract  for  his  own  benefit,  under  such  authority, 
or  be  in  any  manner  concerned  or  interested  in  making  such  con- 
tract, or  in  the  profits  thereof,  either  privately  or  openly,  singly 
or  jointly  with  another,  he  shall  be  guilty  of  a  misdemeanor. 

The  question  upon  this  is  whether  or  not  Dr.  J.  B.  Wright,  a  member  of 
the  State  Board  of  Health,  is  eligible  for  employment  in  the  conduct  of  these 
clinics.  We  think  not.  While  the  fund  is  collected  from  those  able  to  pay 
who  benefit  by  the  operations,  it  is  really  collected  by  the  State  Board  of 
Health  and  is  to  be  paid  out  by  the  State  Board  of  Health.  The  operator  is 
necessarily  selected  by  the  State  Board  of  Health  from  among  those  sug- 
gested by  the  county  and  consequently,  essentially  he  is  an  employee  of  the 
State  Board  of  Health. 
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Vital  Statistics — Fees  From  United  States 

August  9,  1927. 
In  Re  Fees  Received  From  the  United  States  Census  Bureau 
The  statute  relating  to  this  subject  is  C.  S.  Section  7111.  which  in  part  is 
as  follows : 

The  United  States  Census  Bureau  may,  however,  obtain  with- 
out expense  to  the  State,  transcripts  or  certified  copies  of  births 
and  deaths  with  the  payment  of  the  fees  herein  prescribed  and 
for  transcripts  so  furnished  the  State  Registrar  may  receive  from 
the  Census  Bureau  such  compensation  for  this  service,  not  ex- 
ceeding two  cents  for  each  certificate,  as  the  State  Board  of 
Health  may  approve. 

Upon  this  you  inquire  would  the  State  have  any  claim  on  money  said  by 
the  Bureau  of  Census  for  copies  of  birth  and  death  certificates,  provided  this 
copying  is  not  done  by  employees  of  the  State  during  oflice  hours? 

We  think  the  plain  words  of  the  statute  exclude  this  inference.  The  amount 
is  paid  to  the  State  Registrar  in  order  that  the  cost  of  making  such  tran- 
scripts may  not  in  any  particular  fall  upon  the  state.  The  money  so  received 
is  not  part  of  the  state  funds  required  to  be  deposited  under  the  Daily  Deposit 
Act  of  1925.  It  is  a  fund,  however,  strictly  devoted  to  paying  the  cost  of 
these  transcripts  and  may  be  used  for  that  purpose. 


Water  Tax— Collections 

November  18,  1927. 

If  the  town  of  La  Grange  paid  the  $48  in  controversy  to  the  former  sheriff, 
A.  W.  Taylor,  that  relieved  the  town  of  any  further  liability  for  this  amount. 
We  advise  you,  therefore,  to  collect  through  Sheriff  AVorthington  the  balance 
of  the  amount  due  your  laboratory  under  Consolidated  Statutes  7059.  Of 
course  the  bond  of  the  former  sheriff  is  liable  for  this  .$48  but  you  cannot 
require  the  existing  shei'iff  to  collect  it  for  you.  Whatever  proceedings  are 
instituted  will  have  to  be  taken  by  the  State  Board  of  Health  or  the  State 
of  North  Carolina  in  behalf  of  the  State  Board  of  Health. 


Privies — Act  of  1927 

December  29.  1927. 

I  am  in  receipt  of  your  recent  letter  asking  for  my  opinion  on  the  amend- 
ment to  C.  S.  7130  by  Chapter  244.  Public  Laws  of  1927.  The  best  that  I  can 
do  for  you  is  to  state  my  views  in  general  terms.  The  construction  of  the 
statute  can  only  ai'ise  properly  upon  a  state  of  facts  submitted  upon  which 
application  of  the  statute  is  to  be  made.  No  such  state  of  facts  is  submitted 
in  your  letter  and  for  that  reason  the  best  I  can  do  is  to  generalize. 

Stated  generally,  the  amendment  means  that  if  the  privy  in  the  form  as 
desired  to  be  constructed  by  the  citizen  is  in  fact  sanitary,  he  could  not  be 
required  to  have  it  built  in  the  exact  size,  architecture  and  dimensions,  pre- 
scribed in  its  plans  and  specifications  by  the  State  Board  of  Health.  These 
plans  and  specifications  would  then  be  suggestive  or  recommendatory.  Com- 
pliance with  them  would  be  compliance  with  the  statute,  but  failure  to  comply 
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with  them  would  not  necessarily  mean  failure  to  comply  with  the  statute. 
It  would  all  depend  upon  whether  the  privy  as  proposed  to  be  constructed  was, 
in  fact,  sanitary. 

There  is  this  further  limitation  on  the  recommendatory  feature  of  the 
plans  and  specifications :  The  items  of  the  plans  and  specifications  pertaining 
to  the  exclusion  of  flies  from  excreta  are  not  purely  recommendatory,  but 
must  be  complied  with.  The  second  proviso  in  the  act  of  1927  is  not  well 
written  but  I  think  its  proper  construction  is  as  I  have  herein  indicated. 


OPINIONS  TO  INSURANCE  COMISSIONER 


License  Tax — Fraternal  Order 

June  6,  1927. 

The  Sons  and  Daughters  of  Liberty  plainly  come  within  the  definition  of 
"fraternal  order"  contained  in  C.  S.  6492.  They  assure  me  that  their  sick 
and  death  benefits  are  less  than  $300;  that  this  is  raised,  not  by  assessments 
upon  the  members,  but  by  the  collection  of  the  ordinary  dues  provided  for 
each  lodge.  From  these  dues  is  set  aside  a  fund  applied  by  them  to  sick 
benefits  and  funeral  benefits. 

Section  70  of  the  Revenue  Act  in  taxing  insurance  companies  deals  with 
all  insurance  companies  and  all  fraternal  orders  or  fraternal  benefit  asso- 
ciations from  the  standpoint,  first,  of  the  annual  license  tax,  and  second,  of 
a  21/2  per  cent  tax  upon  the  amoimt  of  their  gross  premium  receipts  in  this 
State.  Some  time  ago  this  fraternal  order  presented  its  claim  to  this  office 
in  regard  to  the  second  class  of  taxes,  and  claimed  that  they  in  conducting 
their  business  had  no  such  thing  as  premium  receipts.  They  convinced  me 
at  the  time  that  this  was  true ;  that  the  benefits  bestowed  by  them  upon  a 
sick  brother  or  the  estate  of  a  deceased  brother  was  confined  strictly  to 
accumulations  from  their  current  monthly  or  weekly  dues  paid  by  every 
member  of  the  lodge  and  used  simply  as  not  to  indemnify  in  any  way  a  mem- 
ber for  the  loss  of  health,  but  as  a  partial  aid  to  him.  if  taken  sick,  in  meeting 
the  cost  of  the  sickness,  or  in  case  he  died,  to  aid  his  estate  and  family  in 
paying  his  funeral  expenses.  These  amounts  in  both  instances  were  declared 
to  be  under  $300  for  each  brother  and  could  not  exceed  the  $300. 

Now,  the  signification  of  the  term  "premium"  as  used  in  the  insurance  law 
is  a  sum  paid  for  a  contract  to  indemnify  the  insured  against  loss  or  to  pay 
a  certain  sum  of  money  as  may  be  appointed  in  the  contract  to  others  in 
case  of  his  death.  In  the  instant  case  there  is  no  separation  of  this  payment 
from  the  ordinary  payment  of  lodge  dues.  The  amount  is  incident  to  mem- 
bership and  not  to  any  special  contract.  There  is  no  provision  in  the  by-laws 
of  the  fraternal  order  for  assessing  the  members  to  make  up  any  deficit  in 
case  one  should  occur. 

So,  therefore,  we  thought  there  were  no  premiums  receipts  of  this  order 
which  could  be  taxed  under  the  second  branch  of  the  taxation  statute,  section 
70  of  the  Revenue  Act.  The  order,  however,  is  subject  to  the  regulations  of 
your  Department  under  Article  25  of  Chapter  106  of  the  Consolidated  Statutes. 
It  is  compelled,  therefore,  to  pay  into  your  office  the  annual  license  fee  of 
$25  provided  in  section  70. 


Firemen's  Relief  Fund 

September  13,  1927. 

The  original  Section  6067  of  Consolidated  Statutes  required  the  Insurance 
Commissioner  to  pay  over  the  Firemen's  Relief  Fund  to  the  town  treasurer 
of  towns  having  organized  fire  departments  to  be  held  by  him  as  a  separate 
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and  distinct  fund  subject  to  tlie  use  of  the  board  of  trustees  of  the  Firemen's 
Relief  Fund  in  tlie  town  or  city.  In  1925,  Chapter  41  of  Public  Laws  still 
required  him  to  pay  this  money  to  the  treasurer  of  the  town,  but  then  this 
treasurer  shall  immediately  pay  the  same  to  the  treasurer  of  the  local  board 
of  trustees  upon  his  election  and  qualification.  This,  of  course,  is  to  make 
the  town  treasurer  a  mere  conduit  for  the  funds  from  the  Insurance  Com- 
missioner to  the  treasurer  of  the  local  board  of  trustees.  Section  6068,  as 
amended  by  the  same  chapter  in  1925,  requires  the  treasurer  of  said  board  of 
trustees  to  give  a  good  and  sufficient  bond  in  a  sum  equal  to  the  amount  of 
monies  in  his  hands,  to  be  approved  by  the  Insurance  Commissioner,  for  the 
faithful  and  proper  discharge  of  the  duties  of  his  office.  Why  the  General 
Assembly  did  not  authorize  the  Insurance  Commissioner  to  pay  this  fund 
directly  to  the  treasurer  of  the  local  board,  we  do  not  know.  The  statutes, 
however,  require  the  treasurer  of  the  town  immediately  to  pay  over  the  fund 
to  the  treasurer  of  the  board  of  trustees. 


B.  &  L.  Association — Stock  as  Security 

June  6,  1928. 

In  your  letter  of  June  5th  you  state  the  following: 

John  Doe  owns  40  shares  of  serial  stock  in  a  Building  and  Loan  Associa- 
tion, on  which  he  has  paid  in  as  dues  $1,000.  This  shareholder  has  applied 
to  the  Association  for  a  loan  of  $4,000  on  real  estate  valued  at  $4,800.  The 
Association  is  willing  to  loan  $3,100  on  this  real  estate.  Doe  desires  that 
the  Association  loan  this  amount  to  him,  plus  90  per  cent  of  the  amount  paid 
in  as  dues  on  his  forty  shares  of  stock,  and  the  Association  desires  to  make 
the  loan  on  this  basis.  Would  or  would  not  the  directors  be  justified  in 
making  this  loan  on  the  paid  in  value  of  the  stock  in  combination  with  the 
loan  value  of  the  real  estate,  as  collateral,  under  section  5182,  referred  to  in 
your  letter?  Is  it  our  opinion  that  under  this  section  the  stock  could  be 
legally  assigned  to  secure  the  stock  loan,  and  real  estate  loan  as  well?  Does 
the  section  of  the  statutes  referred  to  permit  the  use  of  stock  to  cover  more 
than  one  class  of  loan,  or  is  its  use  limited  to  only  one  such  class  of  loan  as 
the  shareholder  may  elect  to  use? 

We  think  the  plan  suggested  by  John  Doe  does  not  come  within  the  pro- 
visions of  C.  S.  5182.  That  section  describes  minutely  the  manner  of  making 
loans  by  the  Board  of  Directors  of  a  Building  and  Loan  Association  and  the 
security  required  for  that  loan.  The  section  prohibits  loans  to  anyone  who 
is  not  a  shareholder.  If  one  borrows  money  from  the  Association  he  is 
required  to  take  stock  in  it  and  cannot  obtain  a  loan  greater  than  the  par 
value  of  the  shares  so  held  by  him.  He  cannot  borrow  upon  these  shares 
simply  unless  he  has  paid  in  an  amount  as  dues  and  only  then  to  90  per  cent 
of  such  amount.  When  he  borrows  on  real  estate  security  he  must  accompany 
the  mortgage  or  deed  of  trust  by  a  transfer  and  pledge  to  the  Association  of 
the  shares  by  reason  of  which  he  became  entitled  to  obtain  such  loan  as 
collateral  security  for  the  repayment  of  the  loan.  To  permit  John  Doe  in 
the  instant  case  to  use  the  shares  of  stock  which  he  has  already  obtained  as 
a  security  for  a  loan  of  90  per  cent  of  the  amount  of  dues  paid  by  him  and 
also  as  security  for  an  additional  amount  secured  by  real  estate  mortgage 
and  also  bv  a   transfer  of  the  identical   shares   of  stock   on   which  he   had 
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obtained  the  90  per  cent  loan  would,  it  seems  to  us,  Involve  the  Association 
in  difficulties,  both  in  keeping  its  accounts  and  in  allocating  payments  to  the 
tvpo  loans  as  well  as  prevent  the  borrower  from  having  a  clear  understanding 
of  what  had  become  of  the  various  sums  paid  in  by  him  upon  these  two  debts. 

The  simple  plan,  and  that  more  in  accord  with  the  evident  intent  of  the 
statute,  would  be  for  the  Association  to  separate  distinctly  the  two  loans 
and  in  doing  so  to  carry  out  the  intent  of  the  statute,  that  each  loan  should 
be  a  separate  and  distinct  transaction.  This  should  be  no  hardship  on  John 
Doe  for  he  could  very  easily  realize  on  the  amount  paid  in  by  him  upon  the 
40  shares  of  stock  and  then  take  out  the  necessary  number  of  shares  to 
meet  the  amount  which  he  wishes  to  borrow  in  addition  to  the  proceeds  of 
the  shares  of  stock  now  standing  in  his  name. 

The  question,  of  course,  is  not  free  from  difficulty  but  we  think  these  Asso- 
ciations, having  been  given  special  privileges  and  immunities,  should  conform 
strictly  not  only  to  the  letter  but  to  the  spirit  of  the  statute  which  permits 
them  to  conduct  their  business. 


Mutual  Policy — Stated  Amount 

June  8,  1928. 

In  your  letter  of  June  6th  you  ask  whether  or  not  a  provision  of  a  policy 
of  a  Mutual  Fire  Insurance  Company  limiting  the  liability  of  the  policy- 
holder to  a  stated  amount  is  legal. 

Of  course  these  companies  are  formed  that  they  may  insure  their  own 
members  on  the  most  economical  basis.  Mutuality  of  obligation,  of  insurance, 
and  all  advantages  is  the  main  and  essential  feature  of  such  company  and 
it  must  not  in  any  respect  be  superseded  or  impaired.  When  this  principle 
of  mutuality  is  violated  in  any  essential  particular  by  its  business  manage- 
ment it  so  far  ceases  to  be  a  mutual  company.  The  necessary  effect  of  limit- 
ing the  liability  of  the  policyholder  to  a  certain  amount  would  conflict  with 
this  requirement.  In  effect  it  amounted  to  telling  the  policyholder  that  he 
could  not  be  assessed  beyond  the  particular  amount  stated,  even  though  the 
necessities  of  the  Company  required  a  greater  assessment.  This  necessarily 
destroys,  pro  tanto,  at  any  rate,  the  mutuality  of  the  insurance. 

It  has  been  held,  however,  in  The  State  of  Michigan  Home.  L.  Assnr.  Co. 
V.  Attorney  General.  70  N.  W..  1031,  that  a  mutual  company  may  issue  a 
policy  providing  that  the  payment  of  premiums  shall  cease  after  a  given 
number  of  years,  (see  also  Union  Ins.  Go.  v.  Hodge  21  Howard  (U.  S.  35) 
unless  in  each  instance  prohibited  by  statute.  Now,  in  North  Carolina  we 
have  a  statute,  C.  S.  63.52,  which  declares : 

If  any  director  or  other  officer  of  a  mutual  fire  insurance  com- 
pany either  officially  or  privately  shall  give  a  guarantee  to  a 
policyholder  thereof  against  an  assessment  to  which  such  policy- 
holder would  otherwise  be  liable,  he  shall  be  punished  by  a  fine 
not  exceeding  $100  for  each  offense. 

This  seems  to  be  an  indirect,  at  any  rate,  denial  of  the  authority  of  mutual 
insurance  companies  to  limit  the  liability  of  the  policyholder  to  a  stated 
amount. 


OPINION  TO  STATE  BOARD  OF  ELECTIONS 


Primary — Candidates  For  the  Senate 

May  26,  1928. 

We  think  that  in  the  absence  of  some  public-local  law  permitting  it,  all 
candidates  for  the  Senate,  \Yhether  Democratic  or  Republican,  are  to  be 
selected  in  the  primary.  Section  6054  exempts  certain  counties  from  the 
primary  law  but  only  with  relation  to  nominations  for  county  officers  and 
members  of  the  House  of  Representatives.  That  exemption  does  not  apply 
to  senators  at  all. 

This  appears  distinctly  from  the  proviso  to  section  6025, 

That  with  respect  to  the  selection  of  a  candidate  for  the 
State  Senate  the  provisions  of  section  6014  of  this  chapter  shall 
apply,  except  that  such  candidate  shall  be  selected  in  a  primary 
as  authorized  herein  in  the  county  entitled  to  name  the  candidate 
for  that  election,  and  where  such  candidate  is  named  by  one  • 
county  the  same  provision  as  to  notice  and  statement  of  moneys 
spent  shall  apply  as  if  there  wei-e  only  one  county  in  the  district. 


OPINIONS  TO  COMMISSIONER  OF 
PUBLIC  WELFARE 


Juvenile   Court — Jurisdiction 

October   9,   1926. 
Our  Supreme  Court  in  State  v.  Burnette,  179  N.  C,  735,  aiid  State  v.  Coble, 
181  N.  C,  554,  have  established  the  following  principles  in  relation  to  crimes 
committed  by  children  under  sixteen  years  of  age : 

1.  Children  under  fourteen  years  of  age  are  no  longer  indict- 
able as  criminals,  it  makes  no  difference  bow  flagrant  and  how 
heinous  the  crime  may  be.  They  must  be  dealt  with  as  wards 
of  the  State  to  be  cared  for,  controlled  and  disciplined  with  a 
view   to    their   reformation. 

2.  Children  between  the  ages  of  fourteen  and  sixteen,  when 
charged  with  felonies  in  which  the  punishment  cannot  exceed 
imprisonment  for  more  than  ten  years,  are  committed  to  the 
juvenile  court  for  investigation  and  if  the  circumstances  re- 
quire it,  may  be  boiuid  over  to  be  prosecuted  in  the  superior 
court  at  term,  under  the  criminal  law  appertaining  to  the  charge. 

3.  Children  of  fourteen  years  and  over,  when  charged  with 
felonies  in  which  the  punishment  may  be  more  than  ten  years' 
imprisonment,  in  all  cases  shall  be  subject  to  prosecution  for 
crimes  as  in  the  case  of  adults. 

4.  In  matters  investigated  and  detei'mined  by  the  juvenile 
court,  no  adjudication  of  such  court  shall  be  denominated  a  con- 
viction ;  and  further,  no  child  dealt  with  under  the  provisions 
of  the  act  shall  be  placed  in  any  penal  institution  or  other  place 
where  he  may  come  in  contact  with  adults  charged  with  or  con- 
victed of  crime. 

A  boy,  between  fourteen  and  fifteen  years  of  age,  is  alleged  to  have  as- 
saulted a  grown  man  by  shooting  him  with  a  gun.  We  are  not  Informed 
as  to  the  character  of  the  assault.  If  the  assault  was  committed  malic- 
iously in  such  way  as  to  be  a  secret  assault  with  intent  to  kill,  under  C. 
S.  4213,  then  the  boy  is  to  be  treated  in  dealing  with  the  offense  as  though 
he  were  an  adult,  under  rule  3  stated  above,  the  punishment  for  such 
offense  being  in  the  discretion  of  the  court  as  much  as  twenty  years  in 
the   State's  Prison. 

If,  however,  the  assault,  being  with  a  deadly  weapon,  was  made  with 
intent  to  kill,  then  the  case  would  come  within  rule  2,  stated  above.  An 
assault  with  a  deadly  weapon  with  intent  to  kill,  is  under  C.  S.,  4214  a 
felony,  punishable  by  imprisonment  in  the  State's  prison  not  more  than  ten 
years. 

If  the  assault  was  simply  an  assault  with  a  deadly  weapon,  then  that 
offense  being  a  misdemeanor,  the  jurisdiction  of  it  is  exclusively  within  the 
juvenile  court. 
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SuPT.  OF  Public  Welfaee — Waeeen  County 

October  20,   1926. 

Your  letter  of  October  19th  presents  a  question  which  it  is  very  near 
impossible  to  solve  satisfactorily.  Whoever  drew  Chapter  54,  Public-Local 
Laws  of  1923,  evidently  intended  to  take  Warren  County  out  of  the  public 
welfare  act  so  far  as  State  supervision  is  concerned,  and  did  it  in  a  very 
inartificial,  not  to  say  heedless,  way.  The  act  evidently  intended  to  make 
the  county  superintendent  of  public  instruction  the  superintendent  of  public 
welfare  in  Warren  County.  If  it  had  stopped  there,  there  would  be  no 
difficulty  in  the  proposition,  but  it  goes  on  and  declares  that  the  county 
board  of  education  and  the  county  board  of  commissioners  may  in  joint 
session  after  the  second  Monday  in  July,  1923,  elect  a  county  superintendent 
of  welfare  for  Warren  County  at  such  time  as  they  .might  determine  it  to 
be  for  the  best  interest  of  the  people  of  said  county.  It  seems  that  these 
boards  did  have  a  joint  session  at  the  proper  time  and  elected  a  county 
superintendent  of  welfare. 

Section  2  of  the  act.  however,  had  expressly  declared  that  C.  S.  Section 
5017  should  not  apply  to  Warren  County.  Now,  that  section  in  express  terms 
defines  the  powers  and  duties  of  county  superintendents.  Did  the  Legisla- 
ture, then,  in  putting  this  proviso  in  the  act  of  1923  intend  to  permit  section 
5017  to  be  revived?  We  think  the  better  reason  in  determining  the  question 
is  that  it  did.  In  other  words,  as  soon  as  the  joint  boards  elected  a  county 
superintendent  of  welfare  under  the  authority  contained  in  the  proviso, 
then  section  5017  should  apply  to  Warren  County,  as  the  county  superin- 
tendent of  welfare  could  by  no  possibility  have  any  duties  or  functions  to 
perform  except  as  defined  in  section  5017. 

Again,  the  Legislature  scarcely  intended  to  make  the  appointment  of 
county  superintendent  of  welfare  in  Warren  County  a  permanent  office  in 
such  sense  that  an  incumbent,  once  elected,  could  hold  indefinitely  under 
that  election.  If  this  is  a  proper  construction  of  the  act  and  a  proper 
interpretation  of  the  situation,  then  Miss  Graham  was  elected  county  super- 
intendent of  public  welfare  only  for  a  period  elapsing  between  her  original 
election  and  the  period  fixed  by  section  5016  for  the  election  of  such  officials. 
As  that  period  expires  on  the  second  Monday  in  July,  1927,  her  term  of 
office  continues  until  that  time,  when  a  new  election  is  to  be  had. 

In  making  this  ruling,  we  are  attempting  to  reconcile  as  far  as  we  can 
the  provisions  of  the  act  of  1923  with  the  general  law  as  contained  in 
Article  2  of  Chapter  SS  of  the  Consolidated  Statutes  as  amended  by  the  act 
of  1921.  Other  questions  may  arise  hereafter  which  it  is  not  necessary  to 
determine  now.  For  instance,  we  do  not  think  that  under  the  conditions 
arising  from  the  situation  in  Warren  County  the  State  Board  of  Charities 
and  Public  Welfare  has  any  authority  to  interfere  in  the  election  of  the 
local  superintendent  and,  consequently,  the  certificate  of  approval  of  his 
or  her  fitness  is  not  requii'ed  in  the  election  of  such  official  in  Warren 
County.  There  are  other  provisions  of  the  general  law  which  also  would 
not  apply,  probably. 


Orthopaedic   Hospital — Delinquent   Child 

February  28,  1927. 
We  have   considered  carefully  letter   of  Mr.   George   H.   Lawrence   to   you 
in  relation   to  certain  orthopaedic  cases   in   Orange   and   Chatham    Counties. 
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The  question,  stated  broadly,  is  whether  or  not  the  juvenile  court  act  con- 
templates the  exercise  of  the  paternal  power  of  the  State  in  cases  where 
children  have  congenital  physical  defects  and  the  parents  are  unable  to 
send  the  children  to  the  orthopiedic  hospital  themselves,  yet  insist  that  the 
State  has  no  authority  to  interfere  with  those  children. 

It  is  not  possible  to  state  a  principle  which  would  be  applicable  to  all  cases 
in  advance  of  the  concrete  facts  of  those  cases.  The  particular  children 
involved  in  this  discussion  are  children  who  were  born  with  club  feet  of 
parents  financially  unable  to  provide  treatment  for  them  and  yet  insist 
that  the  State  shall  not  take  them  and  send  them  to  the  orthopaedic  hos- 
pital for  treatment  without  their  consent,  although  it  is  to  be  done  without 
any  cost  to  them. 

The  particular  statute  involved  is  sub-section  2  of  section  5039  of  the 
Consolidated  Statutes.  That  section  defines  in  full  who  are  delinquent 
children.     Sub-section  2  is  as  follows : 

Who  is  neglected,  or  who  engages  in  any  occupation,  calling 
or  exhibition,  or  is  found  in  any  place  where  a  child  is  forbidden 
by  law  to  be  and  for  permitting  which  an  adult  may  be  pun- 
ished by  law,  or  who  is  in  such  condition  or  surroundings  or  is 
under  such  improper  or  insufficient  guardianship  or  control  as 
to  endanger  the  morals,  health  or  general  welfare  of  such  child. 

The  parts  of  this  sub-section  directly  applicable  to  the  particular  cases 
may  be  stated  thus :  A  delinquent  child  is  one  who  is  in  such  condition  as 
to  endanger  its  health  or  general  welfare,  and  its  parents  refuse  to  provide 
a  remedy  for  this  condition.  It  is  common  knowledge  that  if  a  club  foot 
is  taken  early  in  the  life  of  the  child  and  dealt  with  by  experts  in  an  ortho- 
paedic hospital,  it  may  be  remedied  so  effectively  as  that  the  child  in  its 
subsequent  career  will  not  be  hampered  or  impeded  by  it.  If  it  is  not  so 
treated  in  the  tender  years  of  the  child  it  will  become  later,  as  he  enters 
upon  manhood,  a  serious  handicap  to  him  as  he  attempts  to  become  a 
successful  man  and  a  useful  citizen. 

We  think,  therefore,  that  the  State  has  a  right  under  such  conditions 
and  in  order  to  secure  such  results,  though  the  parents  positively  forbid 
action,  to  intervene,  take  charge  of  these  children,  send  them  to  the  ortho- 
psedic  hospital  without  cost  to  the  parents,  and  restore  them  there,  if 
possible,  to  a  normal  physical  condition. 

There  are,  of  course,  limits  to  the  power  of  the  State  under  such  cir- 
cumstances. We  think  the  State  is  not  empowered  to  intervene  between 
parents  and  children  where  a  physical  defect  is  not  such  as  to  seriously 
impair  the  usefulness  of  the  child  as  a  citizen  of  the  State  hereafter. 
As  illustrating  the  distinction,  we  do  not  think  that  the  State  has  the 
right  to  intervene  between  parents  and  children  in  order  that  a  child  who 
has  bow-legs  may  have  those  legs  straightened  at  a  period  of  his  life 
when  it  can  be  safely  and  effectively  done.  That  is  to  add  not  to  his  use- 
fulness, but  to  the  child's  personal  pulchritude. 

It  is  only,  therefore,  where  it  is  essential  to  the  child's  welfare  and  its 
future  prosperity  that  the  State  can  intervene  through  its  juvenile  courts 
between  parent  and  child  in  order  that  the  child  may  be  treated. 
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County   Superintendent — Election 

March  25.   1927. 

We  have  considered  the  letter  of  Mr.  F.  P.  Spruill,  copy  of  which  you 
sent  us,  in  regard  to  Mrs.  Ditto's  illness  and  the  action  of  the  board  of 
commissioners  of  Nash  Comity.  The  dismissal  of  Mrs.  Ditto  under  C.  S. 
5016  must  be  by  joint  action  of  the  board  of  education  and  the  board  of 
County  commissioners.  Mr.  Spruill's  letter  is  not  clear  upon  this.  It  seems 
that  the  board  of  county  commissioners,  acting  alone,  discontinued  the 
pay  of  Mrs.  Ditto  and  hired  a  substitute  to  act  in  her  place.  This  may  be 
a  temporary  employment  until  the  second  Monday  in  July,  when  there 
must  be  an  election  of  county  superintendent  again.  There  is  nothing, 
therefore,  that  we  can  do  about  it  and  I  do  not  think  that  your  office  has 
any  authority  to  interfere  under  existing  conditions. 


Juvenile    Court — Jurisdiction 

March  18,  1927. 

In  the  matter  of  the  Industrial  Union  so-called  orphanage,  West  Southern 
Pines.  We  have  before  us  an  investigation  made  of  conditions  at  this  point 
by  Lieutenant  Oxley.  It  seems  that  there  are  four  negro  children  confined 
at  this  institution  in  the  midst  of  untidy  and  dirty  surroundings.  One  of 
these  children,  aged  two,  is  crippled ;  one,  aged  four,  is  under-nourished ; 
another  boy.  aged  ten,  said  to  be  an  orphan ;  another  one,  aged  eleven, 
said  to  be  an  orphan. 

It  seems  to  us  that  one  of  the  main  pui'poses  of  the  creation  of  juvenile 
courts  in  North  Carolina  was  to  meet  just  such  situations  as  are  presented 
by  the  findings  of  fact  in  this  case.  Sub-section  2  of  section  5039  gives 
clearly  the  jurisdiction  of  the  juvenile  court  of  Moore  County  over  these 
orphans.  These  children  are  evidently  neglected  and  are  in  such  condition 
or  surroundings  as  to  endanger  their  health  and  general  welfare.  The 
juvenile  court  of  Moore  County  has  ample  authority  to  deal  with  these 
children,  after  an  investigation  to  determine  whether  the  essential  facts 
which  confer  jurisdiction  upon  it  exist  in  the  particular  case. 


License — Charitable   Institutions 

April  11.  1927. 

You  state  that  the  colored  man  at  Southern  Pines  who  has  been  running 
a  so-called  Orphanage  and  School  for  Orphanage  Children  without  a  license 
from  your  department  persists  in  carrying  on  his  school  and  orphanage 
regardless  of  warning  from  you.  You  state  further  that  this  man  has  re- 
fused to  permit  you  to  inspect  and  make  report  on  this  private  orphanage 
which  he  is  attempting  to  run.  Upon  this,  you  inquire  what  remedy,  if 
any,  your  department  can  resort  to,  to  compel  this  man's  obedience  to  the  law. 

We  have  examined  the  chapter  relating  to  the  State  Board  of  Charities 
and  Public  Welfare  and  can  find  nothing  in  it  which  w-ould  render  this  man 
liable  to  criminal  procedure  except  upon  an  inference  that  may  probably 
be  too  remote  to  form  the  basis  for  such  procedure.  We.  therefore,  suggest 
that  the  State  Board  of  Charities  and  Public  Welfare  bring  an  action  in 
Moore   County   entitled   ''State   of   North   Carolina   on  relation    to   the   State 
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Board  of  Charities  and  Public  Welfare  vs "    (this 

man),  to  enjoin  liim  from  further  oi>erating  the  orphanage  without  license, 
and  to  compel  him  to  close  it  if  he  does  not  obtain  such  license. 

We  think  this  action  would  lie  on  the  grounds  that  there  is  no  other 
remedy  and  no  other  way  to  enforce  the  laws  of  the  State  of  North  Carolina 
independently. 


Juvenile  Court — Settlement  of  Child 

May  19,  1927. 

We  have  been  considering  the  case  of  the  little  girl  who  had  been  placed 
with  relatives  in  South  Carolina  by  a  judge  of  the  juvenile  court.  It  seems 
that  this  child  had  been  abandoned  by  its  North  Carolina  relatives,  including 
its  mother.  It  was  then  taken  in  charge  by  the  juvenile  court  of  the  county 
in  which  the  child  was  found.  Under  the  orders  of  this  court  the  child 
was  committed  to  the  care  of  the  relative  who  resided  in  South  Carolina. 
This  relative  voluntarily  assumed  the  charge  of  the  child  and  it  lived  with 
her  four  years,   when   the  relative  died. 

The  authorities  in  South  Carolina  are  contending  that  the  child  is  still 
a  charge  of  the  county  which  assumed  jurisdiction  of  it  four  years  ago. 
We  do  not  think  so.  The  commission  of  the  child  to  the  care  of  the  South 
Carolina  relative  was  done  by  the  court  in  North  Carolina.  If  the  child 
had  remained  in  North  Carolina,  the  jurisdiction  of  this  court  over  the 
child  would  have  continued  until  it  was  twenty-one  years  of  age.  But  the 
relative  who  assumed  charge  of  the  child  removed  it  from  the  State  of 
North  Carolina  to  South  Carolina.  The  taking  of  the  child  out  of  the  State 
originally  prevented  the  North  Carolina  court  from  exercising  any  further 
authority  over  it,  as  the  orders  of  the  North  Carolina  court  could  in  no 
sense  be  effective  without  the  territorial  jurisdiction  of  that  State. 

The  general  period  under  which  a  new  settlement  can  be  obtained  is 
twelve  months.  This  child,  therefore,  having  remained  in  South  Carolina 
for  four  years  under  the  custody  and  care  of  a  mature  relative,  became 
a  South  Carolina  charge  in  the  opinion  of  this  office. 


Reformatory — Expense  of  Returning  Inmate 

May  26,  1927. 

Your  letter  of  May  16th  has  in  the  multifarious  duties  of  this  office  been 
overlooked. 

It  is  entirely  clear  that  when  an  inmate  of  Caswell  Training  School  runs 
away  and  is  arrested  in  a  county  in  the  State  not  the  county  of  his  settle- 
ment, the  expenses  of  returning  him  to  Caswell  Training  School  are  to  be 
borne  by  the  county  of  his  settlement  and  not  the  county  in  which  he  is 
found,  nor  the  Caswell  Training  School.  See  Chapter  114,  Public  Laws 
of  1927.  

Mothers  Aid — Appropriation 

June  15.  1927. 

I  am  in  receipt  of  request  from  your  department  for  an  opinion  in  regard 
to  expenditure  of  the  appropriation  for  Mothers  Aid  made  by  Chapter  79, 
Public  Laws  of  1927. 
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By  title  "IV — i  (2)"  of  section  1  of  that  chapter  an  appropriation  of 
$50,000  is  made  to  the  State  Board  of  Charities  and  Public  Welfare  for 
Mothers  Aid.  By  section  5  of  the  act  it  is  provided  that  "$20,000  of  the 
appropriation,  or  so  much  thereof  as  may  be  necessary  .  .  .  shall  be 
expended  by  the  State  Board  for  the  aid  of  suffering  families  of  prisoners 
confined  to  the  State  Penitentiary  or  other  penal  institutions  of  the  State 
or  the  various  counties  of  the  State,  said  sum  so  expended  under  the  same 
supervision  as  other  funds  of  said  Mothers'  Aid  Fund." 

Specifically,  you  wish  to  know  if  any  portion  of  the  $20,000  may  be  used 
under  the  general  provisions  of  Chapter  260,  Public  Laws  of  192.3,  if  it  be 
found  that  it  is  unnecessary  to  use  the  whole  of  the  $20,000  for  the  fami- 
lies  of  prisoners. 

The  appropriation  in  title  "lY — 4  (2)"  of  section  1  of  the  appropriation 
act  is  a  general  one  for  Mothers  Aid.  The  sum  of  $20,000  "or  so  much 
thereof  as  may  be  necessary"  is  set  aside  in  section  5  of  the  act  for  the 
suffering  families  of  prisoners.  There  is  not  a  separate  appropriation  for 
each  specific  purpose,  that  is,  for  the  families  of  prisoners  and  for  the 
families  of  those  not  prisoners.  All  of  the  appropriation  is  for  the  same 
purpose,  and  the  act  then  proceeds  to  designate  a  certain  part  of  it  "or  so 
much  thereof  as  may  be  necessary"  for  a  specific  purpose  within  a  general 
one. 

I  am,  therefore,  of  the  opinion  that  so  much  of  the  $20,000  that  it  may 
not  be  necessary  to  use  to  tiid  suffering  families  of  prisoners  as  described 
may  be  used  for  the  aid  of  other  families  which  come  within  the  terms  of 
Chapter  260,  Public  Laws  of  192.3. 

You  will  apportion  the  whole  of  the  $50,000  appropriation  to  the  several 
counties  on  the  basis  of  population  as  required  by  Chapter  260,  Public 
Laws  of  192.3.  Of  the  amount  so  apportioned  to  each  county  two-fifths 
thereof  should  be  used  for  the  families  of  suffering  prisoners  where  cases 
of  that  nature  are  found.  If  there  are  not  a  svifficient  number  of  such  cases 
to  use  the  two-fifths  so  apportioned  to  a  particular  county,  the  amount  not 
so  taken  up  may  be  used  for  Mothers  Aid  under  general  provisions  of 
Chapter  260.  Public  Laws  of  192.3,  as  amended  by  Ch.  292  of  1925. 


Marriage — Racial  Impediment 

September  15.  1927. 

In  your  letter  of  September  14.  you  asked  what  steps  should  be  taken 
to  annul  a  marriage  between  a  white  girl  and  a  half  breed  of  Indian  and 
negro  descent. 

A  marriage  between  a  white  person  and  a  person  of  negro  or  Indian  descent 
to  the  third  generation  is  void.  C.  S.  2495.  The  ordinary  civil  action  in  the 
Superior  Court  should  be  brought  to  annul  the  marriage,  C.  S.  1658. 

It  will  be  necessary  that  these  parties  have  an  attorney  to  handle  the 
matter.  I  suggest  that  the  mother  consult  an  attorney  in  her  county  at 
once,  who  will  thus  obtain  all  the  facts  and  take  the  necessary  action. 


Custody  of  Children 

September  26,  1927. 

The  two  Strauss  children  seem  to  be  in  the  custody  of  your  department. 
If,    therefore,    the    father    of    these    children,    who    lives    in    Pennsylvania, 
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should  request  your  department  to  turn  over  the  children  to  their  maternal 
grandparents,  who  live  in  New  York,  and  you  are  satisfied  that  they  are 
proper  persons  to  have  the  custody  of  the  children,  we  think  the  best 
course  would  be  to  turn  them  over  and  leave  the  father  and  grandparents 
to  adopt  such  proceedings  as  they  are  advised  are  necessary  to  comply  with 
the  laws  of  New  York  State.  As  you  know,  Consolidated  Statutes,  Section 
2151.  requires  the  written  consent  of  the  mother  and  her  privy  examina- 
tion for  the  legal  appointment  of  a  guardian  of  the  person  of  these  children. 
It  seems  that  this  statute  cannot  be  complied  with  in  North  Carolina. 


States — Comity — Settlement 

October  28,  1927. 

The  case  cited  by  Mr.  C.  C.  Russ  in  his  letter  to  you  dated  October  24th 
has  really  nothing  to  do  with  the  question  involved  here.  That  was  a  bastardy 
action  heard  on  a  motion  to  quash  the  proceedings  on  the  theory  that  the 
county  could  not  be  liable.  In  interpreting  the  bastardy  Act,  the  Supreme 
Court  held  that  this  could  not  be  done.  Both  before  and  since  this  decision, 
however,  in  State  v.  Elam,  61  N.  C.  460  and  State  v.  Hales,  65  N.  C.  244,  the 
same  court  applied  the  rule  of  settlement  between  counties  in  the  State.  The 
case  in  63  cited  by  Mr.  Russ  has  never  been  cited  by  the  court  since. 

The  principle  involved  in  the  Columbus  County  ease  is  based  on  a  comity 
between  the  State  of  Georgia  and  the  State  of  North  Carolina.  The  State  has 
a  right  to  protect  itself  against  paupers  and  incompetents  coming  into  the 
State  without  having  acquired  a  settlement  in  that  State.  These  people  are 
public  charges  of  the  community,  county  or  State  in  which  they  have  settled. 
It  is  necessary  to  enforce  this  rule  if  possible  as  a  measure  of  protection 
against  an  influx  of  paupers  or  incompetents  from  another  State.  If,  there- 
fore. North  Carolina  would  protect  itself,  it  must  yield  the  same  measure  of 
protection  to  other  States  to  which  paupers  or  incompetents  may  go. 


County  Board — Statute 

October  6,  1927. 

In  your  letter  of  October  3rd  you  inquire  whether  or  not  there  is  a  conflict 
between  Chapter  331  of  the  Public-Local  Laws  of  1925  and  Chapter  91  of  the 
Public  Laws  of  1927. 

Chapter  331  is  entitled,  "An  Act  to  create  a  more  efficient  form  of  govern- 
ment for  Jackson  County."  In  some  parts  this  law  is  excellent.  It  provides 
for  a  Board  of  County  Commissioners,  composed  of  three  members,  makes  one 
of  those  members  county  commissioner  of  roads,  another,  county  commissioner 
of  finance,  and  the  other  county  commissioner  of  public  welfare.  The  latter 
is  also  to  be  Chairman  of  the  County  Board  of  Education.  The  designation 
of  these  commissioners  states  in  short  form  the  duties  imposed  upon  each. 
Each  of  them  is  to  receive  $2,400  a  year.  As  a  body  the  board  of  county 
commissioners  is  still  to  exist  and  perform  the  functions  imposed  upon  that 
body  by  the  general  law,  except  as  modified  in  the  general  Act.  The  county 
board  of  education  still  exists  with  the  two  other  members  elected  by  the 
General  Assembly  of  1927  to  act  with  the  chairman  provided  for  in  Chapter 
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331  above  referred  to.  We  thiuk  this  public-local  Act  is  not  in  conflict  with 
the  Public-Local  Law  of  1925  in  any  material  particular.  We  iinderstancl 
from  you  that  Chapter  331  was  adopted  by  a  vote  of  the  people  of  Jackson 
County  at  an  election  held  under  the  provisions  of  that  Act. 

It  appears  that  said  Chapter  331  modifies  Article  2  of  Chapter  SS  of  the 
Consolidated  Statutes  as  amended  in  11)21  only  in  relation  to  tlie  election  of 
County  Superintendent  of  Public  Welfare.  The  County  Commissioner  of 
Public  Welfai-e  provided  for  in  Chapter  331  has  imposed  upon  him  all  the 
duties  imposed  by  the  general  law  upon  the  County  Superintendent  of  Public 
Welfare.  We  do  not  regard  tliis  piiblic-local  law  as  at  all  interfering  with 
the  appointment  of  a  county  board  of  charities  and  public  welfare  in  the 
count.v  of  Jackson. 


Counties — Settlement 

February  6,  1928. 

AVe  have  examined  the  tile  of  papers  left  with  us  in  relation  to  Carlos  Clay- 
ton. He  seems  to  be  in  such  condition  that  only  the  county  of  his  settlement 
can  take  the  proper  care  of  him  rendered  necessary  by  his  condition.  Tliough 
he  is  born  in  Transylvania  County,  he  has  certainly  lost  that  settlement  by 
his  residence  in  other  places,  particularly  in  Cleveland.  Ohio,  for  more  than 
one  year  since  he  left  that  county  in  1916.  When  he  visited  Transylvania 
County,  he  was  there  too  short  a  time  to  acquire  a  settlement.  While  he  was 
in  the  State  Sanatorium  for  more  than  twelve  months,  he  was  there  as  a 
sojourner  and  not  as  a  resident.  When  he  went  to  Asheville  on  September 
23,  1925.  and  has  been  there  since,  he.  it  appears  to  us,  acquired  a  settlement 
in  Buncombe  County  and  consequently,  should  be  sent  to  the  sanatorium  con- 
ducted in  that  county  in  connection  with  its  county  liome. 


Mothers'  Aid — Counties  ■'    / 

February  S,  1928. 

You  will  find  a  full  discussion  of  the  Mothers'  Aid  Act  in  the  biennial  report 
of  this  office  of  1923-24.  Since  that  opinion  was  written,  the  General  Assembly 
in  Chapter  292.  Public  Laws  1925.  amended  Section  8  of  the  original  Act. 
The  effect  of  that  amendment  was  to  debar  the  Board  of  County  Commis- 
sioners of  any  county  from  participating  in  the  funds  unless  on  or  before  the 
first  Monday  of  June  of  each  year,  they  entered  into  a  contract  with  tlie 
State  to  meet  the  State  apportionment  for  Mothers'  Aid  in  such  county  for 
the  ensuing  fiscal  year.  In  case  any  county  fails  to  enter  into  this  agree- 
ment as  stated,  then  the  amount  that  would  have  been  apportioned  to  that 
county  reverts  to  the  general  :Mothers'  Aid  Fund  and  is  to  be  available  for 
apportionment  to  the  counties  complying  with  the  provisions  of  the  Act  of 
1925. 

You  state  that  certain  counties  which  have  entered  into  this  contract  are 
not  living  up  to  the  agreement,  and  you  want  to  know  what  to  do  about  it. 
The  object,  of  course,  of  requiring  these  contracts  at  the  time  specified  in  the 
Acts  is  that  the  administration  of  the  fund  may  conform  to  the  Budget  Act 
of  1925.    Unless  there  is  something  definitely  known  in  advance,  the  allocation 
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of  parts  of  the  appropriation  made  l).v  the  State  to  this  fund  at  each  quarter 
would  be  largely  guess  work. 

The  safest  advice  that  we  can  give  you  under  circumstances  of  the  kind 
is  to  notify  the  counties  refusing  to  conform  to  their  agreement  that  all  funds 
of  the  State  to  be  used  in  the  aid  of  the  counties  will  be  reverted  to  the  aid 
of  counties  which  conform  to  their  contracts  unless  they  at  once  provide  the 
money  for  such'  compliance.  If  you  were  to  bring  an  action  against  them  to 
compel  them  to  do  this,  you  would  run  up  against  two  difflculties.  The  origi- 
nal Act,  Chapter  2G0,  Public  Laws  of  1923.  makes  the  participation  of  coun- 
ties in  the  benefits  of  the  fund  discretionary  with  the  Board  of  County  Com- 
missioners. They,  of  course,  will  have  exercised  that  discretion  when  they 
enter  into  the  agreement  required  in  the  Act  of  1925.  If,  however,  yon 
attempt  to  enforce  that  contract,  you  would  find  them  refusing  to  recognize 
the  obligation  which  is  not.  at  present  at  any  rate,  a  necessary  expense  of 
the  county.  They  would  be  doing  this,  therefore,  without  the  approval  of  a 
majorit.v  of  the  qualified  voters,  so  the  Court  might  hold  that  the  agreement 
itself  was  invalid. 


AnoPTiox — Jurisdiction 

May  21,  1928. 
Re  Lucille  Henderson 

In  your  letter  of  May  19th  you  state  that  the  State  Board  of  Charities  and 
Public  Welfare  filed  petition  under  C.  S.  5043  asking  that  Lucille  Henderson 
be  brought  into  the  Juvenile  Court  of  Moore  County.  This  was  done.  She 
was  adjudged  dependent  and  defective  by  the  Court  under  section  3  of  C.  S. 
5047  and  was  duly  committed  to  the  State  Board  of  Charities  and  Public 
Welfare.  This  Board  subsequently  placed  the  child  in  a  good  foster  home 
under  its  supervision. 

Recently,  so  .vou  are  informed.  James  Henderson,  of  Southern  I'ines,  through, 
his  attorney,  Mr.  Spence,  took  out  adoption  papers  for  the  girl  through  the 
Clerk  of  the  Court  of  Moore  County.  The  State  Board  of  Charities  and 
Public  Welfare  was  not  a  party  to  these  proceedings.  No  notice  of  adoption 
was  served  on  you.  nor  was  the  child  produced  in  Court.  The  man,  James 
Henderson,  who  applied  for  adoption  of  the  child,  was  the  man  who  had 
possession  of  her  and  from  Avhose  possession  the  child  was  removed  under 
the  former  order  of  the  Juvenile  Court  of  Moore  County. 

We  suppose  that  that  Court,  in  the  first  proceedings,  found  that  the  child. 
Lucille  Henderson,  was  neglected  or  in  such  condition  or  surrounding  or  was 
under  such  improper  or  insufficient  guardianship  or  control  as  to  endanger 
its  morals,  health,  or  general  welfare.  L'nder  C.  S.  5039  the  Court  must  have, 
in  the  first  instance,  necessarily  have  determined  that  the  child  was  a 
delinquent  child  within  the  meaning  of  the  statute  before  it  could  have  made 
the  order  upon  which  the  child  was  committed  to  the  custody  of  the  State 
Board  of  Charities  and  Public  Welfare  as  provided  in  C.  S.  5047.  sub-section 
3.  Under  such  circumstances  we  do  not  understand  how  the  Clerk  of  the 
Superior  Court,  acting  under  the  statute  on  adoption  of  minors,  could  have 
disregarded  his  former  order  when  acting  as  Judge  of  the  Juvenile  Court  of 
the  County  of  Moore.  Having  disregarded,  however,  this  previous  order  and 
having  failed  to  comply  with  C.  S.  1S3.  we  do  not  see  how  the  adoption  order 
could  )ie  valid.     Section  1S3  uses  these  terms: 
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The  parent  or  guardian,  or  tlie  person  having  charge  of  such 
child,  or  witli  whom  it  resides,  must  be  a  party  of  record  in  tliis 
proceeding. 

It  is  noticeable  that  the  General  Assembly  in  this  section  uses  the  strongest 
term  it  could  use  in  describing  the  necessary  parties  to  the  proceeding.  In 
Truelovc  v.  Parker.  V.)l  N.  C,  430.  the  Supreme  Court  expressly  holds  that 
this  statute  must  be  complied  with,  and  if  not.  the  Clerk  of  the  Superior 
Court,  acting  in  behalf  of  the  Court,  has  not  jurisdiction  and  that  orders 
issued  without  compliance  with  this  statute  are  absolutely  void  and  are  sub- 
ject to  collateral  attack.  If.  therefore.  Lucille  Henderson  is  still  under  the 
custody  of  .your  Board  and  it  not  having  been  made  a  party  to  the  proceed- 
ing, you  may  maintain  this  custody  regardless  of  the  order  of  adoption. 

There  is  nothing  in  the  Act  of  1927  which  at  all  modities  this  holding  except 
in  this  regard.  Section  3.  Chapter  171,  Public  Laws  1027.  That  section  declares 
that  the  orders  or  judgments  in  adoption  proceedings  are  binding  upon  all 
parties  to  said  proceedings  and  their  privies  and  upon  all  other  persons  until 
the  orders  ov  judgments  shall  be  vacated  as  provided  by  law.  Nothing  herein 
contained  shall  be  construed  to  prevent  any  interested  person  who  is  not  a 
party  to  the  proceeding  from  moving  to  set  aside  any  such  order  or  judgment 
within  one  year  from  notice  thereof  as  provided  by  law.  Now,  C.  S.  188 
expressly  confers  upon  the  Court  authority  to  revoke  such  order  of  adoption 
at  any  time  for  good  cause  shown.  Such  being  the  condition  of  the  law.  we 
advise  that  it  would  be  well  for  your  Board  to  appear  specially  before  the 
Clerk  of  the  Superior  Court  of  Moore  County  and  apply  for  a  revocation  of 
the  order  made  by  liim  in  the  adoption  proceedings  for  causes  hereinbefore; 
set  out. 


Reckless  Driving — Diseased  Peesox 

June  22.  1928. 

That  is  a  very  unfortiuiate  condition  which  you  describe  in  your  letter  of 
June  19th.     It  is  difiicult  to  deal  with  for  many  reasons. 

The  disease  from  wliich  this  young  man  is  suffering  is  characterized  by 
the  patient  being  often  in  a  state  of  confusion  with  his  talk  incoherent  and 
rambling.  Such  being  the  character  of  his  disease,  his  operating  a  high 
powered  car  on  the  roads  and  streets  is  itself  and  in  itself  a  serious  threat 
to  the  lives,  limbs  and  property  of  other  people  using  the  highways. 

We  know  of  no  statute  which  would  be  directly  applicable  to  the  situation 
except  section  3.  chapter  148.  Public  Laws  1927.  which  punishes  reckless 
driving  as  therein  defined,  as  pro\'ided  in  section  00  of  tlie  same  act.  ThivS 
statute  is  to  lie  enforced  by  the  ordinary  police  officers  of  the  town  or  those 
of  the  county,  such  as  sheriffs,  deputy  sheriffs  and  constables. 

The  superintendent  of  public  welfare  has  no  more  control  over  the  situa- 
tion, notwithstanding  the  young  man's  condition,  than  has  any  other  citizen. 


OPINIONS  TO  COMMISSIONER  OF  LABOR 
AND  PRINTING 


Motor  Vehicles  For  Hire — Transpoktatiox  of  Laborers 

February  11.  1027. 

Oue  of  the  duties  imposed  upou  your  office  is  to  conduct  au  employment 
department.  In  tlie  conduct  of  this  department  you  lieep  in  touch  with  the 
labor  situation  thi'oughout  the  State.  You  know,  therefore,  where  there  is 
a  deficiency  of  hibor  and  where  there  is  a  surplus  of  labor.  With  this  knowl- 
edge, you  siipply  the  deficiency  from  the  locality  where  there  is  a  surplus. 
In  doing  this  you  keep  in  touch  with  employers  of  labor  in  such  way  that 
when  those  employers  need  labor  and  you  notify  them  where  there  is  a 
surplus  of  such  labor,  they  send  one  of  their  own  employees  with  an  auto- 
mobile to  transport  the  laborers  where  tliere  is  a  surplus  to  their  plant  where 
the.v  require  additional  laborers.  This  man  is  a  regular  employee,  though 
lie  owns  the  automobile  which  he  uses.  For  transporting  these  laborers  he 
is  not  paid  by  the  laborers  at  all  but  just  as  above  said,  by  his  employer. 
He  does  not  hold  himself  out  as  keeping  an  automobile  for  hire,  nor  does  he 
hire  his  automobile  for  transportation  purposes. 

Section  61  of  the  Revenue  Act  of  1925  imposes  a  license  tax  on  persons 
keeping  aiitomobiles  for  hire  and  it  further  provides  for  a  license  tax  and 
requires  the  persons  keeping  the  automobiles  for  hire  to  carry  a  number  plate 
in  a  conspicuous  place  on  each  machine  so  operated,  on  which  shall  be 
printed  or  stamped  the  words  "for  hire,"  also  number  and  date  said  license 
expires.     Proceeding,  it  declares  : 

Every  person,  firm  or  corporation  violating  the  provisions  of 
this  section  shall  be  subject  to  a  fine  of  $5.00  for  every  day  that 
such  offense  continues  without  having  said  license  plate. 

The  employee  of  the  Tallahassee  Power  Company  in  accordance  with  in- 
structions from  the  Department  of  Labor  has  gone  to  Columbus  County  to 
transport  laborers  from  Columbus  County  to  the  power  company's  plant.  The 
authorities  of  Columbus  County,  assuming  that  he  was  running  an  automobile 
for  hire  without  a  license  and  without  the  license  plate,  have  arrested  him 
and  attempted  to  enforce  the  above  quoted  provision  against  him. 

We'  think  that  it  is  entirely  clear  that  under  the  circumstances  herein- 
before fully  detailed  such  employee  is  in  no  sense  keeping  or  running  an 
automobile  for  hire  within  the  definition  of  section  Gl  of  the  Revenue  Act 
and  consequently,  he  could  not  subject  himself  to  the  penalty  of  $5.00  a  day 
for  doing  what  he  has  done  in  that  connection. 


OPINIONS  TO  THE  ADJUTANT  GENERAL 


Court   Martial — Governor 

October  20.  1020. 
In,  the  Matter  of  the  Court  Martial  of  Private  


You  inquire  of  tliis  office  what  are  the  duties  of  the  Governor  of  the  State 
in  relation  to  the  findings  and  sentence  of  a  genei'al  court  martial.  In  the 
above  case  the  Governor  approved  the  findings  of  the  general  court  martial 
but  modified  and  mitigated  the  sentence.  The  action  of  the  (ioveruor  in  the 
instant  case  was  plainly  valid  and  plainly  correct.  He  might  have  exercised 
his  constitutional  pardon  or  as  Commander-in-Chief,  he  might  have  pardoned 
(ir  mitigated  the  punishment  adjudged  except  that  of  dismissal,  although  he 
had  no  power  to  add  to  the  punishment.  He  clearly  acted  within  his  author- 
ity under  the  North  Carolina  statute  and  Constitution  and  the  National 
Guard  regulations. 

Carter  v.  McClaughry.  183  U.  S..  o(55. 


National  Guard — State  Employee 


February  1.  102s. 


The  letter  of  Dr.  J.  McCampl)ell.  dated  November  1!).  1927.  stated  that  they 
liad  a  painter  employed  at  the  hospital  working  b.v  the  day  and  paid  by  the 
day,  who  is  a  member  of  the  local  National  Guard.  He  demanded  pay  all 
the  time  that  he  had  spent  in  training  camps  and  other  military  duties.  Our 
letter  in  reply  on  November  22,  1027,  was  as  follows: 

There  is  no  statute  which  allows  you  to  pay  a  painter  working 
by  the  day  and  paid  by  the  day  and  who  is  at  the  same  time  a 
member  of  the  National  Guard,  for  the  time  during  which  he  has 
been  in  a  training  camp  or  other  military  duties. 

You  can  readily  see  that  section  68G9  does  not  apply  to  such  an  employee. 


OPINIONS  TO   CHILD  WELFARE  COMMISSIONER 


Radio    Station — Place   of   Amusement 

December  IG.  192G. 

I  have  your  letter  of  December  15,  asking  if  a  radio  broadcasting  station 
would  be  considered  a  place  of  amusement  under  II  C  S.,  50.-J2.  5033  and 
5034.     Upon  full  consideration.  I  doubt  if  it  would  be  so  considered. 

However,  I  am  of  the  opinion  that  such  a  station  would  come  within  the 
meaning  of  the  word  "office"  as  used  in  those  statutes.  An  office  is  defined 
as  "the  place  where  a  particular  kind  of  business  or  service  for  others 
is  transacted."  Under  that  definition  of  the  word,  the  term  "broadcasting 
station"  would  be  included. 

I  am  also  of  the  opinion  that  the  act  applies,  whether  a  definite  wage  is 
to  be  paid  or  the  work  be  without  compensation.  The  act  is  applicable  not 
simply  to  a  child  who  is  employed  at  the  particular  place,  but  to  one  who 
is  "permitted   to  work  in   or  al)out  or  in  connection  with"   any   such  place. 


General  Assembly — Pages 


January  7,   1!)27. 


You  state  that  complaint  has  been  made  to  you  that  boys  under  fourteen 
years  of  age  have  been  employed  as  pages  by  the  present  General  Assembly. 
and  you  inquire  whether  you  have  any  duty  to  perform  in  connection  with 
this  situation  and  in  the  enforcement  of  the  child  labor  law  in  the  State. 

The  particular  section  that  deals  with  child  labor  is  section  5032,  which 
so  far  as  material  is  as  follows: 

No  child  under  the  age  of  fourteen  years  shall  be  employed 
or  permitted  to  work  in  or  about  or  in  connection  with  any  mill, 
factory,  cannery,  workshop  or  manufacturing  establishment. 

It  is  apparent  that  this  is  an  absolute  prohibition  of  labor  by  a  child  under 
fourteen  years  of  age  in  these  particular  industries.  The  statute,  however, 
continues : 

No  child  under  the  age  of  fourteen  years  shall  be  employed  or 
permitted  to  work  in  or  about  or  in  connection  with  any  laun- 
dry, bakery,  mercantile  establishment,  office,  hotel,  restaurant, 
barber  shop,  bootblack  stand,  public  stable,  garage,  place  of 
amusement,  brick-yard,  lumber  yard  or  any  messenger  or  de- 
livery service,  public  works,  or  any  form  of  street  trades  ex- 
cept in  cases  and  under  regulations  prescribed  by  the  commis- 
sion herein  created. 

In  these  instances,  the  strict  letter  of  the  law  may  be  modified  by  the 
rules  and  Regulations  of  the  Child  Welfare  Commission.  Thus,  the  statute 
creates  two  classes  of  employment,  in  the  first  of  which  no  child  under 
fourteen  years  of  age  can  labor,  and  in  the  second  of  which  they  can  labor 
only  under  rules   and   regulations   provided   by   the    Commission   itself. 

If    Ave    were   to    admit    that    anv    "messenger    or    delivery    service"    would 
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includti  pjiges  employed  by  the  General  Asisenihly  itself,  still  there  is  an- 
other aspect  of  the  matter  which  would  prevent  this  api>lication.  Except 
as  restrained  by  the  Constitution  of  North  Carolina  or  the  Constitution  of 
the  United  States,  the  General  Assembly  of  North  Carolina  is  the  supreme 
department  of  the  State.  In  the  matter  of  the  employment  of  pages,  it 
is  a  law  unto  itself.  No  subordinate  of  the  State  Government  such  as 
is  the  Child  AVelfare  Commission  has  or  could  have  even  by  order  of  a  previous 
General  Assembly,  any  right  or  authority  to  interfere  with  the  present 
(General  Assembly  in  the  exercise  of  the  functions  imposed  upon  it  both 
by  the  law  of  its  being  and  by  the  Constitution  of  the  State.  To  say  that 
the  Child  Welfare  Commission  could  hold  the  General  Assembly  guilty 
of  an  offense  against  the  child  lal)or  law  would  be  a  complete  reductiou 
to  an  al)surdity.  Consequently,  we  advise  that  you  have  no  authority  in 
and  about  the  premises. 


Child   Lahok — Act   of   1027 

April   21,   1927. 

You  ask  the  opinion  of  this  office  upon  Chapter  251.  Public  Laws  of  1027, 
which  rewrites  C.  S.,  5033  so  that,  as  rewritten,  it  reads  as  follows : 

5033.  Prohibited  employments  of  children  under  sixteen.  No 
person  under  sixteen  years  of  age  shall  be  employed  or  per- 
mitted to  work  in  any  <»f  the  places  or  occupations  referred  to 
in  the  ])receding  section  for  more  than  eight  hours  in  any  one 
day  of  forty-eight  hoiirs  or  six  da.vs  in  any  one  week,  or  after 
the  hours  of  seven  P.  M.  or  before  the  hours  of  six  A.  M.  and 
no  person  vnider  sixteen  years  of  age  shall  be  employed  or 
permitted  to  work  in  or  about  or  in  connection  with  any  quarry 
.  or  mine ;  Provided,  this  section  shall  not  prevent  any  child  over 
fourteen  years  of  age  working  between  the  hours  of  six  A.  M. 
and  seven  P.  M.  in  any  of  said  industries,  except  a  quarry  or 
mine,  if  the  child  has  completed  the  fourth  grade  in  school. 

As  thus  rewritten,  the  section  takes  the  place  of  the  old  5033  and  must 
be  interpreted  in  the  light  of  and  with  reference  to  other  apposite  pro- 
visions of  the  statutes  on  the  same  subject.  You  particularly  inquire  as 
to  the  limit  of  hours  of  labor  for  childi'en  between  fourteen  and  .sixteen 
years  of  age  who  have  completed  the  fourth  grade  in   school. 

It  is  clear  that  without  the  proviso  a  child  under  sixteen  is  not  permitted 
to  work  in  the  non-prohibited  places  and  occupations  enumerated  in  C.  S.  5032. 

(a)  More  than  eight  hours  in  any  one  day; 

(b)  Or   forty-eight   hours  in   any   one   week: 

(c)  Or  six  days  in  an.v  one  week; 

(d)  Or  between  the  hours  of  six  A.  M.  and  seven  P.  M. 

And  that  a  child  under  sixteen  cannot  be  employed  in  any  quarry  or  mine. 
Does  the  limit  of  eight  hours  fixed  in  the  body  of  the  act  apply  to  children 
between  fourteen  and  sixteen  who  have  completed  the  fourth  grade  in  school? 
If  such  a  construction  be  adopted,  the  proviso  becomes  meaningless.  The 
act  would  mean  the  same  without  the  proviso  as  with  it.  One  of  the 
settled  rules  for  the  construction  of  a  statute  is  that  effect  must  be  given 
each  and  every  part.  Generally,  a  proviso  is  to  he  so  construed  as  to  give 
the  act  an  effect  different  from  that  which  it  would  have  without  the  proviso. 
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"Above  all,  it  is  not  to  he  presnnied  that  the  Legislature  intended  any 
part  of  a  statute  to  be  inoperative  and  mere  surplusage,"  Ruffin,  J.  in  I'ligh 
V.  Grant.  SO  N.  C.  47. 

It  is  clear  that  the  General  Assembly  Intended  to  differentiate  between 
children  between  the  ages  of  fourteen  and  sixteen  who  had  or  had  not  com- 
pleted the  fourth  grade  in  school.  The  body  of  the  statute  fixes  sixteen 
as  the  age  at  which  the  child  may  work  more  than  eight  hours  per  day. 
By  completing  the  fourth  grade  at  the  age  of  fourteen,  the  minor  is  placed 
in  the  position  of  one  who  has  attained  the  age  of  sixteen  insofar  as  hours 
of  labor  are  concerned.  When  the  child  reaches  the  age  of  sixteen,  he 
comes  within  the  ten  hour  limitation  provided  by  ('.  S.  6554.  When  he  has 
reached  the  age  of  fourteen  and  at  the  same  time  has  completed  the  fourth 
grade  in  school,  he  is  likewise  within  the  ten  hour  limitation  of  that  section. 

In  view  of  this  recent  act,  and  for  your  convenience,  I  give  herewith 
a   summary  of  the  law  with  respect  to  labor  by  minors : 

(1)  A  child  under  fourteen  may  not  be  employed  in  any  mill, 
factory,  cannery,  work-shop  or  manufacturing  establishment.  C. 
S.  503'2.  as  rewritten  by  Chapter  74.  Pul)lic  Laws  of  1924.  This 
is  not  affected  by  the  act  of  1927. 

(2)  A  child  under  fourteen  may  not  be  employed  in  any 
laundry,  bakery,  mercantile  establishment,  office,  hotel,  res- 
taurant, barbershop,  bootblack  stand,  public  stable,  garage,  place 
of  amusement,  brick  yard,  lumber  yard,  or  any  messenger  or 
delivery  service,  public  works,  or  any  form  of  street  trades 
except  in  cases  and  under  regulations  prescribed  by  the  Child 
Welfare  Commission.  C.  S.  50o2,  as  rewritten  by  Chapter  74, 
Public   Laws   of  1924. 

(3)  A  girl  under  fourteen  may  not  work  in  any  of  the  occu- 
pations enumerated  in  (2)  above.  Ruling  of  the  Commission, 
February  14,  1925. 

(4)  A  child  under  fourteen  may  not  be  employed  in  any  of 
the  occupations  enumerated  in  (2)  above  more  than  eight  hours 
in  any  one  day  or  forty-eight  hours  or  six  days  in  any  one  week, 
or  between  the  hours  of  seven  P.  M.  and  six  A.  M.  C.  S.  5032. 
as  rewritten  by  Chapter  74,  Public  Laws  of  1924 ;  Ruling  of 
Commission,  February  14.  1925 ;  and  C.  S.  5033,  as  rewritten 
by  Chapter  251.  Public  Laws  of  1927. 

(5)  A  child  between  fourteen  and  sixteen  who  has  not  com- 
pleted the  fourth  grade  in  school  may  not  be  employed  in  any 
of  the  occupations  enumerated  in  (1)  and  (2)  above  for  more 
than  eight  hours  in  any  one  day  or  forty-eight  hours  or  six 
days  in  any  one  week,  or  between  the  hours  of  seven  A.  M.  and 
six  P.  M.  C.  S.  5033,  as  rewritten  by  Chapter  251.  Public 
Laws  of  1927. 

(6)  A  child  under  sixteen  may  not  lie  employed  in  any 
quarry  or  mine.  C.  S.  5033,  as  rewritten  by  Chapter  251,  Public 
Laws 'of  1927. 

(7)  A  child  between  the  ages  of  fourteen  and  sixteen  who 
has  completed  the  fourth  grade  in  school  may  be  employed 
sixty  hours  per  week,  but  not  between  the  hours  of  seven  P. 
M.  and  six  A.  M.  C.  S.  5033,  as  rewritten  by  Chapter  251,  Public 
Laws  of  1927;  and  C.  S.  G554. 

(8)  A  minor  over  sixteen  years  of  age  may  be  employed 
sixty  hoTU's  per  week.     C.  S.  G554. 
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Hours  of  Labor — Constitutional   Law 

Sei-)teml)er  22,  1927. 

You  inquire  wlietlier  or  not  C.  S.  Section  0)554  in  its  application  to  adult 
males  is  constitutional.  There  is.  of  course,  no  doubt  of  its  constitutionality 
as  relates  to  women  and  minors.  That  section,  in  its  part  material  to  the 
discussion,  is  as  follows: 

Sixty  hours  shall  constitute  a  week's  work  in  all  factories 
and  manufacturing  establishments  of  the  State  and  no  adult 
male  shall  be  worked  in  such  factory  or  establishment  for  a 
longer  period  tlian  sixty  hours  in  one  week,  unless  there  shall 
be  a  written  contract  entered  into  between  said  adult  male  and 
his  employer  to  that  effect  in  which  tlie  employer  shall  agree 
to  pay  said  adult  male  extra  compensation  for  the  extra  hours 
he  may  work.  No  employee  in  any  facttn-y  or  manufacturing 
establishment  in  this  State  shall  be  worked  exceeding  eleven 
hours  in  any  one  day.  provided  this  Section  shall  not  apply  to 
engineers,  fireman,  superintendents,  overseers,  section  and  yard 
liands,  ofhce  men.  watchmen  or  repairers  of  break-downs. 

This  statute  makes  sixty  hours  a  weelv's  work,  unless  this  time  is  ex- 
tended by  contract  between  tlie  employer  and  employee  with  extra  com- 
pensation for  the  extra  liours  lie  may  work.  If.  however,  the  employer  and 
employee  sliould  enter  into  a  contract  for  the  extra  work  during  the  week, 
it  should  not  extend  further  than  eleven  hours  in  one  day :  that  is.  the 
employee  cannot  work  longer  than  eleven  hours  in  one  day  and  cannot  con- 
tract to  worlv  longer  than  eleven  hours  in  one  day.  The  effect  of  this,  of 
course,  is  to  malie  elieven  liours  per  day  the  extreme  limit  of  a  day's  work, 
though  a  contract  may  be  made  which  would  extend  the  week's  work  beyond 
the  sixty  hours.  The  statute  is  based  uix>n  the  police  power  of  the  State. 
It  is  intended  to  secure  the  health  and  welfare  of  the  workers  In  these  in- 
dustries. It  is  intended  to  obviate  the  effects  of  over-time  labor  upon  the 
physical  and  moral  health  of  tlie  worker. 

A  similar  statute  was  sustained  by  the  Supreme  Court  of  the  United 
States  in  Banting  v.  Oregon.  24.3  TJ.  S.  426.  This  case  was  decided  April  9. 
1917.  four  justices  concurring  in  the  opinion  of  Mr.  .lustice  McKenna  and 
three,  the  Cliief  Justice.  Justice  Vandervanter  and  Justice  McReynolds.  dis- 
senting. There  was  no  dissenting  opinion,  however,  and  .Justice  Brandeis 
took  no  part  in  the  decision.     Tlie  statute  in  that  case  was  as  follows  : 

No  person  shall  be  employed  in  any  mill,  factory  or  manufac- 
turing establishment  in  this  State  more  than  ten  hours  in  any 
one  day,  except  watchmen  and  employees  when  engaged  in 
making  necessary  repairs,  or  in  case  of  emergency,  where  life  or 
property  is  in  imminent  danger;  provided,  however,  employees 
may  worlv  overtime  not  to  exceed  three  liours  in  any  one  day, 
conditioned  that  payment  be  made  for  said  overtime  at  the 
rate  of  time  and  one-half  of  the  regular  wage. 

It  is  not  possible  on  principle  to  distinguish  the  Oregon  statute  from 
that  of  North  Carolina.  So  far  as  we  have  been  able  to  ascertain  this 
case,  Bunting  v.  Oregon,  has  been  in  no  particular  modified,  though  it  seems 
not  to  have  been  cited  in  Radice  v.  Nev  Yorl\  264  IT.  S.  292.  That  case 
sustained  the  State  statute  regulating  hours  of  female  employees  in  res- 
taurants. 
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There  have  been  more  recent  eases  even  than  this  which  have  lielcl  un- 
constitutional certain  States  statutes  whicli  unduly  restricted  the  right  to 
contract,  but  tliey  are  not  in  point  here.  On  the  wliole,  we  think,  the 
better  opinion  is  that  our  North  Carolina  statute  is  constitutional  in  its 
dealings  with  employees  in  manufacturing  establishments,  though  they  are 
adult  males. 


OPINIONS  TO  DEPARTMENT  OF  CONSERVATION 
AND  DEVELOPMENT 


State — Cost 

February  11.  1927. 

In  reply  to  yours  of  February  10.  Your  department  is  never  liable  for 
costs  in  criminal  prosecutions  under  section  4309,  even  vphen  the  defendant 
is  insolvent  and  is  sent  to  the  roads.  The  reward  provided  for  that  section 
is  by  its  terms  made  part  of  the  costs  of  the  action  and  it  follows  the  other 
costs  in  the  judgment. 


Railkoads — Fires 

February  21.   1927. 

In  reply  to  yours  of  February  18.  Mr.  Murray  Allen  was  evidently  re- 
calling the  principles  vipon  which  the  Court  holds  railroads  liable  for  fires 
set  out  by  their  engines.  An  engine  not  properly  equipped  with  a  spark 
arrester  which  sets  fire  to  woods  upon  land  adjoining  the  railroad  is  con- 
sidered the  cause  of  the  fire  in  such  way  as  to  make  the  railroad  liable  for 
damages.  Of  course,  there  would  have  to  be  proof  that  the  engine  itself 
caused  the  damage.  It  is  always  a  question  of  negligence  on  the  part  of 
the  railroad  company. 

Applying  the  same  rule  of  negligence,  the  courts  also  hold  that  though 
the  engine  may  be  properly  equipped  with  a  spark  arrester,  if  the  sparks 
fall  upon  a  foul  right-of-way  and  cause  a  fire  which  injures  the  timber  of 
another,  the  railroad  is  responsible  in  damages.  This  combustible  material 
must  accumulate  or  remain  on  its  right-of-way  in  such  (piantities  and  of 
such  character  as  to  be  in  itself  a  source  of  danger  from  fire.  There  are 
many  cases  to  this  effect. 

WilUams  i\  Rdilroud.  140  X.  C.  fi2:; : 

Bottoms,  V.  Railroad.  136  N.  C,  472 ; 

Jeffress  v.  Railroad.  158  N.  C,  215; 

Denny  v.  Railroad,  179  N.  C,  529: 

Matthis  V.  Johnson.  180  N.  C,  130. 


Game  Fish  Act  of  1927 

March  17.  1927. 

Yon  left  at  our  office  for  consideration  an  act  of  the  recent  Legislature 
entitled.  "An  act  looking  to  the  propagation  and  protection  of  game  fish 
in  North  Carolina  and  providing  revenue  thei-efor."  You  inquire  thereupon 
what  effect  this  act  in  relation  to  license  fees  and  permits  to  fish  will  have 
upon  local  acts  previously  existing. 

The  particular  local  acts  to  which  you  call  our  attention  are  the  Burke- 
McDowell  County  law.  Chapter  321,  Public-Local  Laws  of  1921,  and  the 
Beaufort    County    fish    and    game   law,    Chapter    023,    Public-Local    Laws    of 
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1925.  It  may  be  said  at  the  outstart  as  to  the  first  act  (the  Burke-Mc- 
Dowell  County  act)  that  it  is  unconstitutional  within  the  principle  estab- 
lished by  our  Supreme  Court  in  delegating  legislative  power  to  the  commission 
set  up  in  that  act.  As  the  whole  act  is  in  reality  based  upon  the  existence 
of  this  commission  and  its  authority,  we  think  that  part  of  the  act  being 
unconstitutional  would  render  the  act  itself  void  in  all  essential  partic- 
ulars. The  Beaufort  County  act  has  the  same  defect  as  had  the  Cabarrus 
game  law  act  recently  passed  upon  by  the  Supreme  Court.  This,  however, 
would  not  necessarily  render  the  whole  of  this  act  void. 

To  determine  whether  or  not  a  previous  public-local  law  has  been  modi- 
Hed  in  any  particular  or  repealed  by  a  subsequent  general  law  relating 
to  the  same  subject  is  by  no  means  easy.  In  relation  to  particular  local 
acts  we  can  only  deal  with  the  subject  with  those  acts  before  us.  Thus  far, 
however,  we  think  we  are  safe  in  going. 

The  object  of  the  act  of  1927.  referred  tf>  above,  was  to  make  the  pro- 
tection of  game  fish  a  State  matter.  To  that  end  it  sets  up  a  system  of  li- 
cense fees  accompanied  by  a  permit  in  all  the  counties  of  the  State  of  North 
Carolina.  This  provision  applies  to  either  residents  or  non-residents  of 
the  State,  and  only  to  fishing  in  any  of  the  public  fresh  water  streams, 
ponds  or  lakes  of  the  State  with  reel  or  jointed  rod.  or  both,  or  by  casting 
with  line  and  rod  of  any  description.  In  other  words,  the  State  thus 
takes  over  to  itself  the  regulation  and  control  of  all  such  fishing  in  all  of 
the  waters  described  above  in  the  State  of  North  Carolina. 

It  is  impossible  for  this  scheme  to  be  carried  out  in  such  way  as  to  make 
it  effective  if  each  county  in  the  State,  or  a  large  number  of  counties  in 
the  State  are  allowed  to  set  up  their  own  fish  and  game  commission.  Sec- 
tion 16  of  the  act  repeals  all  laws  and  clauses  of  laws  in  conflict  with  it. 
The  maint^iining  of  local  fish  commissions  in  particular  counties  of  the 
State  must  necessarily  conflict  with  the  general  purview  and  intent  of  the 
act  of  1927.  Consequently,  we  think  it  better  to  hold  that  the  local  com- 
missions hud  been  superseded  by  the  State  Commission  in  this  regard  and 
local  licenses  and  permits  also  superseded  by  the  State-wide  act,  leaving 
for  determination  hereafter  what  remains  of  the  local  act  unrepealed  by  the 
act  of  1927. 

This  ruling  is  based  upon  the  principle  as  laid  down  in  some  of  the  de- 
cisions that  if  the  Legislature  grants  the  same  power  over  a  particular 
matter  to  two  public  bodies  and  the  grants  are  repugnant  so  that  the  con- 
current exercise  of  the  power  by  the  two  bodies  is  impossible,  the  last  ex- 
pressed will  of  the  Legislature  must  control.  Black,  interpretation  of  Laws, 
page  3.53. 


Game  Fish  Act  of  1927 — Local  Law 

March  24,  1927. 
We  have  before  ns  the  recent  amendment  to  Chapter  321,  Public-Local 
Laws  of  1921 — the  Burke-McDowell  Fish  Commission  act — and  also  the 
general  law  enacted  by  the  recent  General  Assembly  looking  to  the  pro- 
tection and  propagation  of  game  fish  in  North  Carolina,  and  have  compared 
them  with  a  view  of  ascertaining  whether  or  not  the  act  of  1927  amending 
the  fish  commission  act  of  Burke  and  McDowell  Counties  controls  the 
situation  with  reference  to  fish  in  those  two  counties. 
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The  original  objection  to  Chapter  821  has  been  entirely  obviated  by  the 
act  of  1927.  That  objection  was  based  upon  the  delegation  by  the  l^esisla- 
ture  of  authority  to  the  fish  commission  of  the  two  counties  to  fix  the  fee 
or  license  to  be  paid  in  the  two  counties  for  the  privilege  of  fishing.  The 
act  of  1927  in  section  12  fixes  this  license  fee  directly.  Consequently,  the 
objection  that  we  had  to  the  former  law  does  not  lie  to  the  lattei*. 

We  think,  too.  that  tliere  is  n6  serious  doubt  that  the  special  act  passed 
for  those  two  counties  by  the  General. Assembly  of  1927  is  in  force  in  the 
two  counties  concerned.  It  was  ratified  two  (lays  after  the  general  law 
became  effective.  The  general  law  in  section  12  declares :  "This  act  shall 
not  be  construed  to  repeal  other  laws  not  in  conflict  herewith  for  the  pro- 
tection of  fish."  In  section  l.j.  it  declares :  "The  provisions  of  this  act 
shall  not  apply  to  persons  who  fish  only  in  privately  owned  ponds  or  lakes, 
or  to  anyone  who  fishes  only  on  his  own  land." 

It  is  suggested  in  Mr.  Mull's  letter  that  Lake  .Tames,  in  Burke  County, 
is  privately  owned  by  the  Western  Carolina  Power  Company  and  certainly, 
the  State-wide  act  does  not  apply  to  this  if  it  is  privately  owned.  The 
local  act  of  1927  is  minutely  drawn  and  its  purpose  and  design  is  the  pro- 
tection of  fish  within  the  limits  of  the  two  counties  to  which  it  is  applicable. 
While  it  seems  to  have  been  the  intention  of  the  General  Assembly  to  take 
over  for  the  State  the  regulation  of  the  particular  class  of  fishing  de- 
scribed in  the  general  act.  yet  we  think  that  in  all  matters  dealt  with  by  the 
local  act  of  1927.  that  act  controls.  Tlie  rule  is  that  where  they  deal  with 
the  same  subject,  acts  must  be  reconciled  if  possible  and  the  later  act  held 
to  prevail  only  where  it  coufiicts  with  the  previous  act  of  the  same  session. 

Applying  this  rule,  we  think  that  the  commission  provided  for  in  the  local 
act  can  function,  notwithstanding  the  general  act,  in  both  Burke  and  Mc- 
Dowell under  the  rules  and  regulations  provided  in  the  later  act.  and  may 
collect  the  fees  charged  for  permits  for  fishing  in  these  two  counties. 


Vacant  Lands — Act  of  1927 

May   2.   1927. 

In  reply  to  yours  of  April  27th.  It  appears  to  us  that  the  amendment  in- 
corporated in  Chapter  S3,  Public  Laws  of  1927  by  the  General  Assembly  has 
rendered  futile  the  whole  act  with  reference  to  withdrawing  vacant  and 
unappropriated  lands  from  entry  under  the  statute.  There  is  no  authority 
in  the  Governor  as  it  stands  now.  and  no  authority,  in  your  board  as  it 
stands  now,  to  hold  up  any  particvilar  tract  of  land  from  entry  if  it  is  the 
class  of  lands  which  under  the  general  statutes  is  open  to  entry.  You  may 
go  ahead  and  investigate  and  locate  all  vacant  and  unappropriated  lands 
now  subject  to  entry  and  grant  but  your  investigation  will  determine  nothing 
in  such  way  as  to  withdraw  those  lands  from  entry  until  the  General  As- 
sembly two  years  from  now  determines  to   so  withdraw   them. 

This  is  otherwise  with  relation  to  swamp  lands,  the  title  to  which  is 
now  in  the  State  Board  of  Education.  Such  lands  are  subject  only  to  con- 
veyance by  the  State  Board  of  Education  when  an  adequate  purchaser  has 
been  found".  If.  therefore,  you  should  discover  any  such  tracts  of  land  which 
are  suitable  for  State  parks.  State  forests.  State  game  refugees,  or  shooting 
grounds,   you   can  do   so  and  no   doubt   the   State   Board  of   Education   will 
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hold  U])  any  coiiveyaiict'  of  such  lauds  until  the  next  (ioiici-al  Assomlily  in- 
structs them  as  to  what  shall  he  done  with  them. 

The  only  really  effective  part  of  the  act  is  section  3,  which  requires  the 
Secretary  of  State  to  investigate  the  character  of  the  laud  and  determine 
its  market  value  from  its  character  and  location,  and  thereupon  fix  the  price 
per  acre  for  such  lands.  After  such  an  investigation,  in  which  no  doubt 
your  department  will  he  glad  to  aid  the  Secretary  of  State,  that  officer 
can  fix  the  price  according  to  the  value  of  the  land.  E.xcept  in  relation 
to  the  land  now  owned  by  the  State  Board  of  Education,  the  act  itself,  is 
absolutely  without  any  force  in  withdrawing  public  lands  from  entry,  either 
temporarily   or  permanently. 

As  a  branch  of  this  discussion — l)ecause  it  appears  in  a  memorandum 
which  you,  yourself,  furnished  to  the  director — we  suggest  tliat  the  vacant 
and  unappropriated  lands  belonging  to  the  State  on  the  sea-coast  which 
have  been  entered  by  residents  of  the  State  with  the  plain  purpose  of  con- 
veying them  after  the  grant  is  issued  to  a  non-resident  corpoi-ation,  there 
is  nothing  that  can  be  done.  Neither  your  board  nor  the  Secretary  of  State 
has  authority  to  sue  to  vacate  any  grants  issued  upon  such  entries.  Upon 
a  suggestion  that  the  grants  were  obtained  b.v  fraud,  and  if  the  evidence 
shows  that  they  were  so  obtained,  the  Attorney  General  has  authority  to 
bring  suit  to  vacate  the  grants.  This,  however,  would  be  a  matter  for  his 
Own  determination  under  the  facts  as  presented  to  him. 


Forest  Fire  Prevention — Counties 

May  2,  1927. 
In  re  cooperation   hii   County  Commissioners   i)i   forest   fire 
prevention. 

This  cooperation  has  heretofore  been  done  on  a  fifty-fifty  basis,  the  count.v 
and  the  State  sharing  e(iually  in  the  total  cost  of  forest  protection  within 
the  county,  as  authorized  by  III  C.  S.  6140  (a). 

In  Bertie  County,  a  special  act  was  passed  by  the  General  Assembly 
of  1927  prohibiting  the  incurring  of  a  certain  class  of  indebtedness  by  the 
county  commissioners  without  authority  of  a  majority  of  the  qualified  voters 
in  the  county.  The  board  of  county  commissioners  of  that  county  now  set 
up  this  act  as  a  reason  why  they  should  not  cooperate  with  your  board 
in  forest  protection  in  Bertie  County. 

We  think  this  is  not  a  good  reason,  for,  according  to  your  statement,  the 
cost  of  this  fire  prevention  to  an  individual  county  runs  from  $300  to 
$1,500.  according  to  the  extent  of  the  fire.  The  special  Bertie  act  prohibits 
the  county  commissioners  from  incurring  a  debt  which  in  itself  would 
probably  necessitate  an  issue  of  bonds.  It  is  the  issue  of  bonds,  and  debts 
of  this  class,  which  are  prohibited  without  a  vote  of  the  people.  This  fire 
prevention  appropriation  from  the  general  funds  of  the  county  can  in  no 
sense  and  at  no  time,  and  in  no  county,  be  a  debt  requiring  the  issue  of  bonds. 


Railroads — Telephone  Lines 

May  5,  1927. 
We  have  examined  the  contract  between  the  Atlantic  Coast  Line  Railroad 
Company   and   your   Department   in   relation   to   the   placing   of   a    telephone 
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wire  over  the  right-of-way  and  tracks  of  the  Company. 

The  agreement  seems  to  be  in  visual  form  and  is  binding  upon  the  State 
except  as  to  tliat  part  of  it  included  in  the  Fifth  Specitication  (»f  the  Cov- 
enants of  the  State  of  North  Carolina.  This  also  is  in  the  usual  form,  and 
if  the  party  to  the  contract  with  the  Railroad  Company  had  been  a  private 
party  it  would  be  a  perfectly  legitimate  and  binding  proposition.  We  think, 
however,  that  no  otticial  or  department  of  the  State  Government  can  by  con- 
tract render  the  State  liable  to  respond  in  damages  for  any  default  or  neglect 
of  any  one  of  its  employees  or  otiicers  or  departments.  We  do  not  know  how 
to  obviate  this  difficulty,  as  the  Railroad  Company  would  probably  not  enter 
into  the  contract  with  this  provision  stricken  out.  Its  incorporation  in  the 
contract  would,  however,  in  reality  and  ultimately  as  a  legal  proposition 
I'ender  the  State  liable  for  such  defaults,  not  at  all. 


Came  Law  of  1927 — Special  Acts 

May  7.  1927. 

You  require  of  this  office  a  constructifm  of  the  proviso  attached  to  section 
27  of  the  State  Game  Law.  Chapter  51.  Public  Laws  of  1927,  in  relation  to 
license  imposed  by  County  Commissioners  upon  non-resident  holders  of  State 
licenses.    That  proviso  is  as  follows : 

Provided  that  nothing  herein  shall  lie  construed  so  as  to  pre- 
vent or  prohibit  the  Boards  of  County  Commissioners  in  the  sev- 
eral counties  of  the  State  from  levying  license  fees  upon  non- 
resident hunters  in  addition  to  the  fees  prescribed  by  this  Act, 
and  such  moneys  as  are  received  from  said  additional  license 
fees  levied  in  the  several  counties  shall  be  paid  to  the  treasurers 
of  the  respective  counties  and  shall  be  appropriated  and  dis- 
bursed by  said  counties  for  any  purposes.  Whenever  an  addi- 
tional fee  is  levied  by  the  several  counties  it  shall  be  the  duty  of 
the  warden  and  those  acting  under  and  through  him  to  collect 
said  fees  and  to  pay  the  same  to  the  treasurers  of  the  said  coun- 
ties, and  the  issuance  of  the  State  liunting  license  shall  in  all 
such  cases  be  evidence  of  the  payment  of  both  State  and  county 
fees. 

This  proviso  must  be  construed  in  connection  with  section  42  of  the  Act. 
That  clause  in  effect  continues  in  existence  special  county  laws  so  far  as  the.v 
do  not  conflict  with  the  State-wide  Game  Laws.  It  is  expressly  declared 
therein  that  the  State  law  shall  be  construed  as  a  continuation  of  these  exist- 
ing laws  when  they  are  not  in  conflict  with  the  State-wide  Law.  Where  they 
do  conflict,  however,  in  any  particular,  the  State-wide  Law  repeals  these 
special  local  Acts.  The  section  declares  that  the  intent  and  purpose  of  the 
Act  is  to  vest  wholly  in  the  State  Game  Commission  the  supervision  of  the 
game  conservation  and  the  administration  of  all  laws  relating  thereto. 

Again  in  considering  the  matter,  section  IS  of  the  Act  must  be  considered 
also.  That  section  permits  the  continued  existence  of  county  game  commis- 
sions established  under  previous  Acts,  but  puts  the  administration  not  only 
of  the  State-wide  Game  Law  but  also  the  County  Game  Laws  which  are  pre- 
served under  section  42  wholly  in  the  hands  of  the  State  Game  Commission 
and  limits  the  power  of  the  county  commissions  to  advice  and  recommenda- 
tion to  the  State  (rame  Commission,  and  all  powers  exercised  by  these  local 
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bodies  must  be  exercised  under  the  approval  of  the  State  Game  Commission. 

Tlie  general  effect  of  these  sections  so  construed  together  is.  it  seems  to 
us,  this:  Tliat  where  there  is  a  previous  county  law  regulating  the  taking 
of  game  in  the  county,  the  Board  of  County  Commissioners  may  levy  a 
licen.se  tax  upon  non-residents  of  the  State  liunting  within  the  boundaries  of 
tlieir  county  under  authority  contained  in  the  proviso  to  s<'ction  27  quoted 
above.  The  amount  of  this  liceu.se  is  to  be  fixed  by  the  autliorit.v  contained 
in  the  previously  existing  local  Act.  but  this  license  tax  so  levied  by  the 
County  Commissioners  must  be  collected  by  the  warden  appointed  under  the 
State-wide  Game  Law. 

Whether  or  not  the  counties  may  be  required  to  pay  all  expenses  involved 
in  the  collection  of  these  county  license  taxes  by  the  warden  under  the  State 
Act  is  doubtful.  As.  however,  the  power  conferred  upon  the  Board  of  County 
Commissioners  in  section  27  is  merely  permissive  and  as  the  State  Game  Law 
plainly  intends  to  co-ordinate  all  the  agencies  engaged  in  the  preservation  of 
game  in  North  Carolina  in  one  State-wide  system,  we  suggest  that  you  take 
up  With  the  Board  of  County  Commissioners  in  the  counties  which  have 
special  laws  permitting  the  levy  of  county  license  tax  on  non-residents  of  the 
State  the  question  of  the  amount  of  such  license,  and  thus  make  the  county 
license  in  individual  counties  in  better  accord  with  the  State-wide  license 
issued  under  the  State  law.  Much  can  be  accomplished  under  section  15  of 
the  Act  which  defines  the  powers  of  the  Commission.  Of  course,  wherever  a 
local  Act  conflicts  in  any  particular  with  section  15.  section  15  controls. 

No  doubt  questions  will  arise  hereafter  in  applying  these  rules  of  interpre- 
tation to  these  local  Acts  in  order  to  determine  what  portion  of  the  local  Acts 
conflicts  with  the  State-wide  Law.  When  these  questions  arise  we  should,  of 
course,  have  before  us  the  local  Act  or  Acts  to  determine  the  specific  points. 


Statute — Constitutioxaliti' 

July    13,   1927. 

I  am  in  receipt  of  your  letter  of  July  11th  sending  letter  of  Assistant  State 
Forester  McCormick  of  July  7th.  He  wants  to  know  if  the  last  sentence  in 
C.  S.  4312  is  in  conflict  with  the  United  States  Constitution. 

I  know  of  no  case  in  the  United  States  Supreme  Court  passing  upon  this 
provision  or  one  of  identical  import.  Time  after  time  the  courts  have  sus- 
tained the  power  of  the  General  Assembly  to  declare  the  proof  of  certain 
facts  which  constitute  pr/HW  facie  evidence  of  the  main  fact  and  issue.  See 
Commissioners  v.  Mitchell.  170  N.  C.  324.  State  v.  Barrett,  138  N.  C.  630, 
Railroad  v.  Tnrnipseed,  219  U.  S.  35.  55  Law  Edition  78. 

The  general  principles  on  the  subject  are  set  out  in  the  latter  case  as 
follows : 

That  a  legislative  presumption  of  one  fact  from  evidence  of 
another  may  not  constitute  a  denial  of  due  process  of  law  or  a 
denial  of  the  equal  protection  of  the  law,  it  is  only  essential  that 
there  shall  be  some  rational  connection  between  the  fact  proved 
and  the  ultimate  fact  presumed,  and  that  the  inference  of  one 
fact  from  proof  of  another  shall  not  be  so  unreasonable  as  to  be 
a  purely  arbitrary  mandate.  So.  also,  it  must  not.  under  guise  of 
regulating'  the  presentation  of  evidence,  operate  to  preclude  the 
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party  from  the  right  to  present  his  defense  to  tlie  main  fact  thus 
presumed. 

If  a  legishitive  provision  not  unreasonable  in  itself,  prescribing 
a  rule  of  evidence,  in  either  criminal  or  civil  cases,  does  not  shut 
out  from  the  party  affected  a  reasonable  opportunity  to  submit 
to  the  jury  in  his  defense  all  of  the  facts  bearing  upon  the  issue, 
there  is  no  groiuid  for  holding  that  due  process  of  law  has  been 
denied  him. 

If  the  case  gets  to  the  Supreme  Court  we  will  endeavor  to  sustain  it  on 
these  principles  if  the  objection  be  raised. 


•Gajie  Law — Fee  of  Clerk  Superior  Court 

August  31,  1927. 

I  am  in  receipt  of  your  letter  of  August  28th.  Shortly  stated,  your  inquiry 
is  as  to  whether  a  clerk  of  the  Superior  Court  is  entitled  to  the  25c  fee  for 
issuing  a  hunter's  license  for  his  personal  use,  or  is  it  such  a  part  of  the 
emoluments  of  his  ofHce  as  must  go  to  the  county  where  he  is  on  a  salary? 

Usually,  where  it  is  intended  that  the  otficer  on  a  salary  shall  have  the 
fee  as  a  part  of  his  personal  perquisites,  the  Act  so  states.  There  are  a  few 
of  these  in  the  statutes  wherein  it  is  specitically  stated  that  the  clerk  shall 
have  the  particular  fee.  although  he  may  be  upon  a  salary.  "Where  it  is  not 
so  stated,  the  inference  would  be  that  it  goes  into  the  county  funds  where 
the  officer  is  on  a  salary. 

Of  course,  all  of  this  depends  upon  the  language  of  the  Act  under  which 
the  officer  is  placed  upon  a  salary.  I  apprehend  that  most  of  them  will  be 
found  to  be  inclusive  enoiigh  to  carry  the  fee  into  the  county  funds.  As 
illustrative  of  it,  I  have  looked  at  the  salary  act  of  my  county,  which  is 
Chapter  102,  Public-Local  Laws  of  1919.  That  act  is  certainly  broad  enough 
to  make  these  fees  a  part  of  the  county  funds.  I  suspect  that  most  of  the 
other  acts  will  be  found  to  be  of  a  similar  nature. 


GAiiE  Law — Fee  of  Clerk  Superior  Court 

August  31.  1927. 

I  am  in  receipt  of  your  letter  of  August  30th.  Therein  you  ask  if  a  clerk 
of  the  court  is  entitled  to  the  fee  of  25c  for  taking  the  affidavit  of  an  appli- 
cant for  hxuiter's  license,  in  addition  to  the  25c  fee  for  issuing  the  license. 

I  am  of  opinion  that  the  clerk  is  entitled  to  the  25c  for  taking  the  affidavit 
and  25c  for  issuing  the  license.  You  will  observe  that  the  application  must 
be  sworn  to.  Under  C.  S.  3903.  third  paragraph,  the  clerk  is  entitled  to  25c 
for  each  affidavit.  Section  27  of  Chapter  51  of  1927  prescribes  that  the  fee 
of  25c  for  hunter's  license  shall  be  "for  issuing  the  same."  The  act  of  1927 
would  not  affect  the  right  of  the  clerk  or  other  officer  to  the  fee  of  25c  for 
taking  an  affidavit  in  all  cases. 


Statute — Clerical  Error 

September  2,  1927. 
I  am  in  receipt  of  your  letter  of  September  1st.     Section  27  of  Chapter  51, 
Public  Laws  of  1927.   contains   the   provisions   for   the   issuance   of   hunters' 
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license.     Section  4  of  Chapter  250.  I'ublic  Laws  of  1927,  says : 

that    section    27    of    the    Noitli    Carolina    Game    Law    is    hereby 
specifically  rei>ealecl  and  the  following  inserted  in  lieu   thereof. 

Then  follows  a  new  section  modeled  upon  section  2G  of  Chapter  51.  Your 
idea  is  that  this  is  a  clerical  error  and  that  this  section  4  of  Cliapter  250  is 
intended  to  repeal  section  20  of  Chapter  51  and  makes  other  provisions 
instead  thereof. 

I  am  of  the  opinion  that  this  is  a  clerical  error  and  that  section  27  of 
Chapter  51  is  in  force.  •  In  Fortune  v.  Commissioners,  140  N.  C.  342,  a  refer- 
ence to  section  74,  Public  Laws  of  1905.  without  specifying  the  chapter  was 
construed  to  refer  to  section  74  of  the  Machinery  Act.  In  Improvement  Comr- 
pany  v.  Cammissioners.  140  N.  C,  353,  it  was  held  that  Washington  County 
was  intended  for  Robeson  County  and  that  the  insertion  of  the  former  was 
a  clerical  error.  In  Murphy  v.  M^ehh,  150  N.  C,  402,  it  was  held  that  a 
reference  to  a  particular  section  and  chapter  of  the  Public  Laws  of  1SS9  was 
a  clerical  error  and  intended  for  a  reference  to  the  Private  Laws  of  that 
session. 

These  cases  contain  a  very  full  discussion  of  the  principles  involved  in 
your  inquiry.  I  think  that  the  court  would  hold  that  the  reference  to  section 
27  of  Chapter  51  is  a  clerical  error  and  intended  for  section  20  and  construe 
the  act  accordingly. 


Contract — Tet^ephone  Company 

September  3.  1927. 

With  the  explanation  contained  in  your  letter  of  September  1st  we  think 
there  will  be  no  legal  difficulty  in  your  Forestry  Division  entering  into  the 
cfintract  with  the  Southern  Bell  Telephone  Company,  provided,  of  course, 
that  the  contract  shoi^ld  make  definite  and  distinct  that  the  only  obligation 
upon  the  State  in  taking  over  the  line  from  Collettesville  to  Globe  is  to  main- 
tain the  line  and  not  in  any  sense  to  maintain  a  toll  station  at  Globe. 


Game  Law — Local  Acts 

September  3,  1927. 

If  you  will  examine  Chapter  253.  Public  Laws  of  1927,  you  will  find  that 
it  applies  to  Public  Acts  passed  at  the  session  of  1927  as  well  as  public-local 
or  private  acts.  The  effect  of  this  is,  of  course,  to  abrogate  Chapter  92  so 
far  as  it  conflicts  with  the  general  game  law.  There  is.  however,  a  wa.v  out 
of  the  difficulty  by  whicli  you  can  reinstate  Chapter  92.  Section  15  of  the 
game  law  Chapter  51,  Public  Laws  of  1927.  permits  the  commission  to  change 
the  bag  limits  as  specified  in  section  33  of  the  Act.  Section  .33  permits  the 
taking  of  two  deer  in  one  day  and  four  in  one  season.  It  permits  one  female 
deer  to  be  included  in  the  season's  bag  limit  of  four  deer  of  all  kinds.  Why 
not.  therefore,  deal  with  this  bag  limit  under  secti<m  15?  This  is  merely  a 
suggestion  to  meet  the  difficulty  presented  in  your  letter  of  September  2nd. 


niENXIAL    REPORT    OF    THE    ATTORNEY    (JENERAL  2-t3 

Game  Lam- — Migratory  Fowls 

September  9,  1027. 

In  reply  to  your  letter  of  September  8tli.  section  41  of  the  State-wide  Game 
Law,  Chapter  51,  Pulilic  I^aws  of  1027.  exeUules  certain  migi-atory  water- 
fowl on  tlie  waters  of  Pamlico  and  other  sounds  from  the  provisions  of  the 
Act.  ■  Migratory  waterfowl  in  the  counties  of  Tyrrell.  Hyde.  Dare  and  Car- 
teret are  protected  specifically  under  Chapter  Oil.  I'ublic-Ijocal  Laws  of 
1027.  This  act  creates  Game  Commissions  for  each  of  these  counties,  giving 
such  <-ommissions  authority  to  enforce  the  provisions  of  tlie  Act  and  to  make 
rules  and  regulations  to  that  end.  The  provisioiis  of  the  Act  are  minute  and 
mandatory. 

The  local  authorities  desire  to  commit  to  the  State  Game  Commission  the 
administration  of  this  local  law.  We  think  this  cannot  be  done.  It  is  in 
reality  an  authority  which  cannot  be  delegated,  particularly  when  the  State- 
wide Game  Law  in  express  terms  excludes  the  jurisdiction  of  the  State  Game 
Commission  over  such  migratory  birds. 


Hunting  License — Minor 

September  15.  1027. 

There  is  no  reason  why  a  hunting  license  should  not  be  issued  to  a    boy 
l)etween  sixteen  and  twenty-one  years  of  age. 


Game  Law — Interpretation 

September  21.  1027. 

The  conflicts  in  North  Carolina  game  law  which  you  call  to  cmr  attention 
in  your  letter  of  September  20th  are  apparent  rather  than  rc^al.  The  pro- 
hibition in  section  27  against  any  persons  taking  wild  animals  or  l)irds  witli- 
out  having  procured  a  license  and  that  the  license  should  authorize  him  to 
hunt  or  trap  only  during  the  periods  of  the  year  when  it  shall  be  lawful  is. 
of  course,  to  be  construed  as  confining  the  privilege  to  hunt  <n-  trap  to  the 
manner,  periods  and  kind  of  animals  or  birds  described  in  the  Act.  The 
proviso  in  section  .33.  for  instance,  permits  the  trapping  or  hunting  of  rabbits 
without  the  gun  at  any  time.  That  means,  of  course,  that  the  open  season 
provided  in  section  32  for  rabbits  applies  only  to  hunting  these  animals  with 
guns.  Section  3G  of  the  Act  by  its  very  terms  is  confined  to  game  birds  and 
game  animals  when  it  comes  to  dealing  with  the  manner  of  hunting  or  taking 
these  game  birds  or  animals.  In  so  dealing  with  them  it  expressly  declares 
that  none  of  them  should  be  taken  by  the  use  of  jack-light  or  other  artificial 
light,  net.  trap,  snare,  salt  lick  or  poison.  Then,  as  though  the  General 
Assembly  intended  to  cover  other  animals  and  birds  in  this  prohibition,  the 
section  continues,  "nor  shall  any  such  jack-light,  net.  trap,  snare,  salt  lick 
or  poison  be  used  or  set  to  take  any  animals  or  birds."  It  is  manifest  from 
this  ciuotation  that  the  General  Assembly  thought  that  the  prohibition  to 
take  game  animals  and  birds  in  this  way  was  not  broad  enough,  so  it  extended 
it  to  all  animals.  It  had  already,  in  section  23.  permitted  the  trapping  of 
rabbits  at  any  time.     In  section  27  it  provides  for  license  to  trap  as  well  as 
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to  hunt  animals.  One  of  the  primary  rules  of  statutory  construction  is  that 
the  whole  act  shall  I)e  construed  together.  If  there  is  conflict  it  must  be 
reconciled  if  possible  so  as  to  effectuate  the  general  and  central  intent  of  the 
Act.  Section  22  provides  an  open  season  for  tJie  taking  not  only  of  game 
animals  but  fur-bearing  animals,  such  as  skunk,  muskrat.  raccoon,  opossum, 
beaver,  mink,  otter  and  wildcat.  Now.  these  animals  are  taken  only  for 
their  fur.  The.v  are  not  edible,  but  their  fur  has  a  distinct  market  value. 
To  shoot  them  would  inj\ire  the  fur ;  to  take  them  with  dogs  would  injure 
the  fur  and,  in  fact,  the  only  way  by  which  they  can  be  taken  and  preserve 
the  value  of  their  fur  is  to  trap  them.  For  these  reasons  we  have  come  to 
the  conclusion  that  the  General  Assembl.y  intended  in  the  above  quoted  clause 
from  section  36  to  prohibit  the  taking  of  these  fur-bearing  animals  with  jack- 
light,  net,  snare,  salt  lick  or  poison  and  inadvertently  either  in  the  transcrib- 
ing of  the  Act  or  through  clerical  error  of  some  sort  the  word  trap  was 
included  in  this  clause  which  is  applicable  to  all  animals  and  birds.  If  it 
was  construed  as  written  the  effect  of  it,  of  course,  would  be  to  prohibit  the 
taking  of  fur-bearing  animals  in  any  other  way  than  that  of  shooting  them 
or  taking  them  with  dogs.  Construed  in  this  way,  the  whole  Act  is  con- 
sistent with  itself  and,  we  think,  accomplishes  the  purpose  designed  by  the 
General  Assembl.y. 


EjiriNE>'T  Domain — Fisheries  Commissiox 

October  20,  1927. 

The  Fisheries  Commission  is  expressly  authorized  by  Chapter  118,  Public 
Laws,  Extra  Session  1924,  to  condemn  property  when  necessary  for  the  per- 
formance of  its  functions. 

The  procedure  under  which  property  is  condemned  is  that  set  out  minutely 
and  fully  in  Chapter  33,  V.  I    of  the  Consolidated  Statutes. 

We  think  therefore  that  you  ma.v  condemn  the  property  descril)ed  in  your 
letter  of  October  19th. 


Forest  Fires — County  Budget 

November  3,  1927. 

In  your  letter  of  November  1  you  inquire  whether  or  not  a  county  can 
make  an  appropriation  to  prevent  forest  fires  after  it  has  approved  the 
county  budget : 

Section  2  of  the  County  Fiscal  Control  Act,  in  (j)  divides  the  funds 
required  b.v  the  Act  to  be  raised  into  nine  heads.  The  first  of  these  is  cur- 
rent operating  expenses  of  the  county.  The  General  Assembly,  it  seems  to 
IIS.  has  made  an  appropriation  for  the  prevention  of  foi-est  fires  an  expense 
of  the  county  since  1921.  See  Chapter  20.  Public  Laws  of  that  year.  If. 
therefore,  an  appropriation  has  been  made  for  this  purpose,  it  seems  that  it 
would  be  available  to  the  extent  reasonably  necessary  to  prevent  forest  fires. 

Section  6  of  this  same  Act  allows  the  county  accountant  to  include  in  the 
appropriation  an  emergency  estimate  for  each  fund  no  greater  than  five  per 
cent  of  the  amount  appropriated  to  such  fund.  It  may  be  that  in  a  par- 
ticular county,  this  emergency  appropriation  would  be  available  for  the  pur- 
pose stated  by  you. 
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It  may  be  suggested,  however,  that  it  is  improper  to  include  the  expense 
of  fire  control  as  a  current  operating  expense  of  the  county,  hut  that  it 
should  be  included  in  sub-section  6  of  sub-section  (j)  of  Section  2.  That 
fund  is  described  as  "each  special  purpose  to  \Yhich  the  General  Assembly 
has  given  its  special  approval  separately  stated." 

We  interpret  this,  however,  as  including  that  class  of  expenses  which  have 
been  authorized  by  a  vote  of  the  people  as  not  a  necessary  expense  and  not 
that  class  of  expense  which  is  essentially  necessary  but  required  a  special 
iipproval  of  the  General  Assembly  to  avoid  the  fifteen-cent  limit  of  the  Con- 
istitntion. 


Game  Law — Puiip  Gun 

November  IT,  1927. 

In  reply  to  yours  of  November  14th.  We  think  the  game  law  in  Section 
i>G  would  prevent  the  use  of  a  pump  gun,  described  by  you  as  being  a  rapid- 
£ring  gun,  in  taking  game. 


Private  Waters- — Powers  of  Board 

February  23,  1928. 

Before  answering  your  questions  it  becomes  necessary  to  make  a  general 
statement  of  the  legal  and  constitutional  principles  which  control  the  situa- 
tion. For  the  purpose  of  the  discussion  I  need  deal  with  only  the  police 
power  of  the  State  and  its  power  of  eminent  domain. 

There  is  in  every  sovereignty  an  inherent  plenary  power  to  niake  all  such 
laws  as  may  be  necessary  and  proper  to  preserve  public,  security,  order, 
liealth.  morality  and  justice.  This  power  is  called  the  "police  power."  In 
its  administration  it  is  very  largely  based  upon  the  maxim.  '"So  use  your  own 
as  not  to  injure  another."  The  effect  of  its  operation  is  to  subject  all  private 
property  to  its  control  where  that  control  is  necessary  for  the  public  good. 
It  is  made  effective  through  general  legislation  in  an  attempt  which  has 
some  i-easonable  relation  to  that  public  good. 

If.  therefore,  the  General  Assembly  in  pursuance  of  the  public  polic.v  should 
<letermine  to  make  investigations  of  water  supplies  and  water  powers,  with 
a  view  to  promoting  their  profitable  use.  it  could  by  a  general  act  require 
owners  of  private  streams,  or  floatable  or  navigable  streams,  to  permit 
special  oSicers  of  the  State  to  enter  upon  their  lands  to  carry  out  the  object 
of  the  legislation.  There  must,  however,  in  order  that  the  act  should  be  a 
protection  to  these  officers,  be  a  direct  authority  to  them  from  the  General 
Assembly.  You  will  perceive  that  in  this  instance  there  can  be  no  impair- 
ment of  the  property  rights  of  the  owner  in  his  land  or  in  the  private  stream 
which  runs  through  his  premises. 

The  effect  of  this  statute  would  lie  to  protect  the  officers  of  the  State  from 
an  action  for  trespass  in  entering  upon  the  lands.  It  could  in  no  sense  give 
them  a  right  to  erect  dams  in  private  streams  or  to  obstruct  the  flow  of 
private  streams  in  such  way  as  to  damage  the  property  rights  of  the  owner. 
That,  if  done,  must  be  done  under  the  power  of  eminent  domain,  which  I 
will  discuss  a  little  later. 


240  BIENNIAL    REI'ORT    OF    THE    ATTORNEY    GENERAL 

It  is  mauifest,  tlierefore.  from  this  recapitulation  that  tlie  autliority  of 
these  agents  of  the  State  would  be  wholly  inadequate  undei*  such  conditions 
to  deal  with  the  subject  discussed  by  you  in  your  letter.  None  of  the  acts 
now  constituting  the  authority  of  the  State  Board  of  Conservation  and 
Development  in  the  premises  go  so  far  as  to  protect  its  agents  and  employees 
in  making  these  investigations  without  the  consent  of  the  land-owner  and 
the  owner  of  the  private  stream.  The  effect  of  this  condition  may  be  stated 
shortlj'  thus : 

If  these  agents  and  employees  enter  upon  the  land  of  a  private  owner 
against  his  will,  then  the  private  owner  could  apply  to  the  courts  and  enjoin 
them  from  S(j  entering,  or  if  tlieir  entry  amoiuited  to  a  criminal  trespass, 
could  indict  them  for  so  entering.  Assuming  that  either  one  of  these  actions 
is  brought  against  the  agent,  then  in  order  that  he  may  be  defended  from  his 
interference  with  private  property,  he  must  show  a  valid  and  constitutional 
act  permitting  him  to  do  as  he  had  done,  else  all  the  civil  and  criminal  conse- 
quences of  his  act  will  fall  upon  him  as  an  individual.  Such  actions  would 
not  be  against  the  State  in  any  legitimate  sense  of  the  term. 

Where,  however,  thei-e  is  a  purpose  to  erect  a  gauging  station  on  a  private 
stream,  and  the  necessary  effect  of  the  erection  of  that  gauging  station  is  to 
pond  back  the  water  of  the  stream  upon  the  lands  of  a  riparian  ownei-  to  his 
damage,  then  the  Board  of  Conservation  and  Development  must  resort  to 
condemnation  proceedings  in  order  that  they  can  legall.v  and  constitutionally 
thus  impair  the  value  of  the  land  of  such  riparian  owner.  Stated  shortly, 
the  right  of  eminent  domain  is  also  a  power  inherent  in  the  very  existence 
of  the  State.  It  is  the  right  in  the  State  to  take  private  property  for  a 
public  purpose  with  adequate  compensation  for  such  taking. 

If.  therefore,  the  agents  or  employees  of  the  Board  of  Conservation  and 
Development  proceeded  under  Chapter  33  of  the  Consolidated  Statutes  to 
condemn  the  right  to  erect  these  gauging  stations  and  to  pond  back  the  water, 
they  would  be  amply  protected.  There,  the  State  itself,  having  conferred  the 
power  of  eminent  domain  upon  the  Board  of  Conservation  and  Development, 
would  be  acting,  and  the  necessary  effect  of  the  condemnation  of  this  land 
would  he  to  vest  the  title  pro  tanto  in  the  Board  of  Conservation  and  Develop- 
ment as  a  department  of  tlie  State  Government.  In  the  absence  of  com- 
pliance with  this  statute,  emplo.vees  and  agents  of  the  Board  of  Conservation 
and  Development  would  be  again  unprotected,  and  would  be  pei*sonally  liable 
for  their  illegal  acts,  and  a  suit  against  them  would  not  be  a  suit  against  the 
State. 

AVithout  stating  your  questions  again  (for.  no  doubt,  yon  have  a  copy  of 
them  ) .  I  answer  them  as  follows  : 

1.  No. 

2.  No. 

3.  No:  but  its  officers  and  agents  can  be  held  liable. 

4.  No. 

5.  No ;    but   its    officers    or    agents    would    be   liable. 

G.  The  officers  or  agents  of  the  Department  can  be  enjoined 
or   can  be   sued  for   damages   to  the  property. 

7.  There  are  very  few  changes  which  can  be  made  in  the 
statutes  regulating  activities  of  the  Department  which  would 
make  its  effort  to  investigate  water  supplies  and  water  powers 
more  effective.  The  whole  question  is  involved  in  a  lack  of 
power  in  the  Legislature  to  deal  with  private  property  in  a  sum- 
mary  way. 
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8.  A  municipality  stands  on  a  ditferent  tooting.  In  matters 
of  this  kind  it  can  be  sued  and  can  be  required  to  respond  in 
damages  for  any  injury  to  tlie  property  of  the  owner. 

9.  No.  The  State  can  never  he  made  a  party  to  an  action 
without  its  consent.  The  Department  of  Conservation  and  De- 
velopment is  a  department  of  the  State  Government  and  conse- 
quently, is  as  immune  from  suit  as  the  State  itself. 

Wherever  it  is  proposed  to  deal  with  these  pi'ivate  streams  and  erect 
gauging  stations  on  them,  we  suggest  there  would  be  little  difficulty  in 
obtaining  the  consent  of  the  riparian  property  owners  to  the  erection,  and  it 
should  always  be  obtained,  if  possible,  before  going  into  the  matter. 


FoltEST  _W AKDEX  S POWERS 

April  21,  1928. 

Tlie  county  forest  warden  may  summon  any  male  resident  of  the  count.v 
between  eighteen  and  forty-five  years  of  age  to  assist  in  extinguishing  tires 
and  may  require  the  use  of  horses  and  other  property  needed  for  such  pur- 
pose. 

The  fire  chief  of  the  little  town  called  Pine  Bluff  refused  upon  summons  by 
the  forest  warden  to  assist  in  extinguishing  a  grass  fire  which  threatened 
town  property  as  well  as  the  neigliboring  forests.  There  can  be  no  doubt 
that  every  member  of  a  fire  company  between  eigliteen  and  forty-five  years 
of  age  is  subject  to  such  summons,  particularly  when  the  fire  is  within  the 
territorial  limits  of  liis  town.     C.  S.  0137  as  amended  by  the  Acts  of  1927. 


liULES    AND    KeGX'LATIONS PROOF     OF 

April  4.  1928. 

I  am  in  receipt  of  your  letter  of  April  3  in  regard  to  proof  of  regulation 
of  the  Fisheries  Commission  Board.  I  assume  that  you  refer  to  the  power 
conferred  upon  that  Board  by  C.  S.  1878  as  amended  by  Chapter  1(58. 
Public  Laws  of  1925. 

I  am  of  opinion  that  a  certified  copy  of  such  regulation  is  competent 
evidence  under  the  provisions  of  C.  S.  1780.  I  suggest  that  you  call  the 
attention  of  Mr.  Jones  to  this  section  and  the  annotation  thereunder  in  the 
first  volume  of  the  Consolidated  Statutes.  Upon  a  study  of  these.  I  am  sure, 
he  will  be  prepared  to  meet  any  objection  to  use  of  the  certified  copy. 


Statute — Interpretation 

May  22.  1928. 
/((  the  matter  of  the  Purchase  of  a  Netv  Vessel. 
In  Chapter  236,  Public  Laws  of  1927.  the  General  Assembly,  reciting  the 
circumstances  under  which  it  became  necessary  to  dispose  of  the  old  vessel, 
now  the  property  of  your  department,  and  to  purchase  a  new  one  as  a 
substitute  therefor,  authorized  your  department,  in  Section  1  of  the  act, 
t(i  sell  tliis  vessel  at  such  price  as  the  department  in  its  discretion  shall 
determine.  The  proceeds  of  the  sale  are  to  be  used  b.y  the  department  in 
the  purchase  or  construction  of  another  vessel. 
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Kealiziui;,  liowever.  that  the  proceeds  of  this  sale  would  not  be  adequate 
to  purchase  a  new  vessel  such  as  is  necessary  for  the  department  to  own, 
in  Section  2  of  the  act  the  General  Assembly  appropriated  $25,000  or  so 
much  thereof  as  may  be  necessary  in  order  that  yoiTr  department  might 
be  furnished  witli  funds  sutficient  to  purchase  tlie  new  vessel.  It  is  clear, 
we  think,  that  before  the  .$2."). 000  should  be  available,  the  department  should 
either  have  sold  or  contracted  to  soli  the  old  vessel,  the  Atlantic,  so  that 
it  might  determine  what  part  of  the  }j52r),000  that,  added  to  the  proceeds  of 
the  sale  of  the  old  vessel,  would  be  suthcient  to  purchase  the  new  one.  It 
is  clear  that  your  department  is  authorized,  if  you  find  it  necessary,  to 
expend  so  much  as  $2.>,000  in  addition  to  the  proceeds  of  the  old  vessel 
if  such  expenditure  is  necessary  to  secure  a  new  vessel  adequate  for  the 
purposes  for   which   it  is  purchased. 

To  Section  2,  however,  was  added  the  following  proviso : 

This  appropriation  shall  be  available  only  in  the  event  the 
revenues  collected  under  the  Revenue  Act  passed  at  this  session 
of  the  General  Assembly  shall  exceed  the  appropriations  carried 
by  the  geiieral  maintenance  appropriation  act  of  this  session 
and  shall  be  paid  only  out  of  such  surplus. 

Now,  the  appropriations  for  the  various  State  institutions  and  agencies 
are  made  for  annual  periods,  i.  v.,  for  the  fiscal  year  ending  on  .June  30tli. 
1928,  and  the  fiscal  year  ending  .Tune  30.  1929.  If,  therefore,  there  is  at 
the  end  of  the  fiscal  year,  June  30.  1928,  a  surplus  of  revenue  collected  for 
that  period  over  the  appropriations  made  for  the  various  State  institutions 
and  agencies  for  that  period,  then  such  sum  of  $2.5.000  is  to  be  available 
for  the  purchase  of  tlie  new  boat,  whether  or  not  the  appropriation  for  the 
particular  year  has  been  used  by  the  State  Institutions  or  agencies  as  pro- 
vided in  the  act.  The  act  itself  is  clear  tliat  the  appropriation  is  available 
only  where  there  is  such  surplus.  We  linow  of  no  method  by  which  such 
surplus  can  be  ascertained  than  that  of  the  end  of  the  fiscal  year.  Of 
course,  we  do  not  mean  that  when  this  surplus  is  ascertained,  that  the 
warrant  to  be  drawn  by  tlie  depai'tment  is  to  be  in  any  different  form  or 
pass  tlirough  different  channels  than  that  provided  for  obtaining  money 
from  the  Treasury  under  any  other  appropriation.  When,  then,  this  surplus 
is  ascertained,  the  warrant  is  drawn,  not  against  a  particular  fund  but 
against  the  general  funds  of  the  State  under  this  specified  appropriation. 


Statute — Interpretation 

May  31.   1928. 

In   the  matter  of  the  Purchase  of  a  New  Vessel. 

This  communication  is  a  supplement  to  our  letter  of  May  22nd.  It  is  not 
necessary  to  modify  at  all  what  we  said  in  tlie  former  letter  but  conditions 
have  arisen  under  which  it  is  well  to  be  more  definite  as  to  how  the  surplus 
described  in  Chapter  236,  Public  Laws  1927.  may  be  ascertained.  As  you 
know,  the  Budget  Acts  of  the  Laws  of  1925,  Chapters  89  and  230.  place  the 
appropriations  made  to  the  various  State  Institutions  and  agencies  as  to 
their  expenditure  largely  under  the  control  of  the  Budget  Bureau.  The  Ap- 
propriation Act  of  1927.   Chapter  79,   Section  20,  continues  this  control. 

It  seems  that  your  department  had   recently   an   opportunity   to  purchase 
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a  boat  that  is  entirely  suitable  for  the  purposes  to  which  you  are  to  devote 
It,  at  a  very  moderate  sum  considei'ins  its  real  value.  Your  agent  has 
taken  an  option  for  the  purpose  of  purchasing  this  boat  and  it  is  feared 
that  the  opportunity  to  purchase  will  be  lost  by  waitinj;  until  July  1st. 
In  a  certain  sense,  then,  the  State  will  unquestionably  save  money  by  actini:- 
at  once  and  not  waitin<r  until  the  end  of  the  fiscal  year. 

The  Director  of  the  Budget  has  certified  to  this  t)ttice  the  following : 

I  have  surveyed  the  collection  of  tlie  revenue  for  the  fiscal 
year  ending  June  30th.  192S,  and  liave  determined  that  rev- 
enues already  in  hand  and  in  sight  applicable  to  the  fiscal  year 
ending  June  30th.  1928,  are  more  than  sufficient  to  pay  all  of  the 
appropriations  authorized  by  the  General  Assembly  of  1927  for 
the  period  ending  Jiuie  30,  1928.  I  am  sure  that  there  will  be 
a  surplus  in  the  current  operating  geuei'al  fund  of  the  State 
at  the  close  of  business  on  June  30.  1928,  of  more  than  one  mil- 
lion dollars,  and  also  a  surplus  at  June  30tli.  1929,  and  for 
that  reason  I  can  and  do  find  as  a  fact  that  the  conditions  pre- 
scribed by  Chapter  236,  Public  Laws  of  1927.  with  reference  to 
the  availability  of  funds  for  the  purchase  of  a  vessel  for  the 
Department  of  Conservation  and  Development  have  been  met. 

As,  we  think,  the  Budget  Bureau  lias  such  definite  and  distinct  control 
over  the  expenditure  of  appropriations,  this  is  a  sufficient  ascertainment 
of  a  sui-plus  to  enable  you  to  proceed  at  once,  sell  your  old  boat,  and  pur- 
chase the  new  one. 


FuE  Bearixg  Animals — Steel  Traps 

June  14.   1928. 

In  reply  to  yours  of  June  11.  The  statute  expressly  prohibits  the  use 
of  steel  traps  for  taking  of  all  game  animals.  Literally  interpreted,  it  also 
prohibits  the  use  of  steel  traps  in  the  taking  of  fur-bearing  animals.  We. 
however,  some  months  ago  thought  that  in  the  latter  instance  the  statute 
was  modified  by  its  context  and  that  steel  traps  could  be  used  for  taking 
fur-bearing  animals  during  the  open  season  for  those  animals. 


OPINIONS  TO  COUNTY  ADVISORY  COMMISSION 


(.'ouxTY    Depository   Bond 

May    7.   1927. 
The  depository  bond  required  by  Section  19  of  the  County  Fiscal  Control 
Act  sliould  be  executed  to  tlie  county,  c.  g.,   (County  of  Wake.) 

The  statute  relating  to  sales  of  land  seems  to  indicate  that  an  individual 
purchaser  holding  a  tax  certificate  may  bring  an  action  to  foreclose  at  any 
time  after  the  sale.  As,  howeAcr.  the  interest  upon  such  certificate  is  "20 
per  cent  per  annum,  it  is  quite  probable  that  practically  in  every  case  the 
purchaser  will  wait  twelve  months  before  bringing  the  action. 


Tax    Sales — Bids 

May  16.  1927. 
The  first  clause  of  C.  S.  Section  8015.  "All  sales  of  real  estate  for  taxes 
shall  be  at  public  outcry  to  the  highest  bidder."  is  too  positive  to  avoid  the 
consequence  that  proposed  purchasers  may  bid  at  tax  sales  beyond  the 
amount  of  taxes  and  costs.  The  statute  as  written  in  1927  should  have  been 
amended  in  this  regard,  for  it  seems  to  me  that  to  permit  this  would  not 
only  result  in  inexplicable  confusion,  but  the  law  itself  ma,v  be  made  a 
means   of  oppression    to   the  delinquent   taxpayer. 


Bonds — Issue 

June  11.  1927. 
In  yours  of  June  10th.  you  inquire  whether  or  not  a  count.y  now  wishing 
to  issue  and   sell  bonds  to   take  care  of  a   deficit  of  June  .30,  1927,   should 
use  the  procedure  of  the  county  finance  act  in  issuing  those  bonds. 

It   is   clear   that   the  county   should   use   this   procedure  unless,  of  course, 
it  is  one  of  the  counties  that  is  allowed  to  issue  such  bonds  under  a  local  act. 


Tax  Sales — Subseqi'ent  Levy 

July  9.  1927. 
We  think  the  sheriff  or  tax  collector  cannot  levy  on  personal  propert.y 
after  the  taxpayer's  real  estate  has  been  sold  for  taxes.  When  so  sold, 
the  sheriff  issues  a  certificate  to  the  purchaser,  if  a  private  party,  or  to  the 
county  if  there  are  no  private  purchasers.  As  you  know,  the  recent  act 
requires  an  oflScer  other  than  the  sheriff  to  collect  on  certificates  so  issued 
to  the  county.  When  the  certificate  is  issued  to  a  private  person,  he  has 
a  vested  right  to  enforce  it. 


County  Rate — Special  Statute 

July   19th,   1927. 
C.  S.  Section  1317  merely  defines  the  duties  of  the  county  commissioners. 
It  does   not.   in   express   terms,   confer   upon   them   authority   to   levy    a    t;ix 
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to  keep  in  repair  a  court  liouse  ami  coiuin/in  jail  of  tlie  county.  Chapter  7. 
Public  Laws  of  192o.  does  confer  upon  the  commissioners  authority  to  levy 
a  special  tax  for  the  upkeep  of  tlie  county  buiklings.  not  to  exceed  5c  on 
the  $100.00,  in  addition  to   the  rate  allowed  by  the  Constitution. 

The  Supreme  Court  in  Railroad  Company  v.  Reed.  187  N.  C.  320,  de- 
tlared  that  this  \^•as  a  special  purpose  and  the  tax  would  be  levied  with  the 
special  approval  of  the  General  Assembly  under  the  Constitution  if  it  was 
levied  specifically  for  this  purpose.  It  held  that  only  that  portion  of  Chapter 
7  which  permitted  this  levy  of  5c  to  supplement  the  general  county  fund 
was  imconstitutional.     The  rest  of  the  act  is  constitutional  and  valid. 


Cox  STl  TUTION  AL     LAW — COUNTY     IK  DEBTKDN  ESS 

September  o.  1!)27. 

If  a  county  has  a  Public  Local  I>aw  prohibiting  the  issuance  of  bonds 
Avithout  a  vote  of  the  people  at  the  time  that  a  valid  debt  is  contracted, 
then  bonds  cannot  be  issued  to  refund  this  valid  indebtedness  without  a 
vote  of  the  people,  because  the  law  as  it  existed  at  the  time  enters  into  the 
contract  of  indebtedness.  If,  however,  the  count.v  contracts  a  valid  in- 
debtedness before  the  Public  Local  Act  is  passed,  then  that  indebtedness 
may  be  funded  under  the  County  Finance  Act,  notwithstanding  the  Public 
Local  Laws,  because  to  i-equire  the  submission  of  the  question  of  payment 
or  funding  to  the  people  would  impair  the  obligation  of  this  original  valid 
contract.  Of  course,  you  understand  that  the  contract  must  be  valid  in 
the  first  instance. 


Taxes — Discox^.ms   and   Penalties 

November   2.   1927. 

In  your  letter  of  November  1.  ycm  call  attention  to  the  fact  that  the 
Machinery  Act  of  1927.  contains  no  provision  for  allowing  discounts  or  im- 
ix)sing  penalties  in  the  collection  of  taxes.  Upon  this,  you  ask  if  the  pro- 
visions on  this  subject  appearing  in  the  Machinery  Act  of  1925.  section 
78  are  still  in  force.  You  also  ask  if  county  commissioners  would  have 
any  general  power  to  allow  discounts  and  impose  penalties. 

Inquiry  has  come  to  this  office  several  times  before  from  county  officials. 
The  question  is  not  without  difficulty.  It  is  apparent  to  anyone  examining 
these  statutes  that  there  is  validity  in  the  argument,  both  for  and  against 
the  present  existence  of  the  power. 

However,  after  most  careful  consideration.  I  have  reached  the  con- 
clusion that  the  proper  construction  of  the  various  acts  on  this  subject  is 
against  the  power  of  the  commissioners  to  allow  the  discounts  or  imposi> 
the  penalties.  The  Machinery  Act  of  1927  makes  no  reference  whatever  to 
discounts  and  penalties.  The  Revenue  and  Machinery  Acts  are  enacted 
anew  at  each  session  of  the  General  Assembly.  The  general  rule  is  that 
where  a  later  or  revising  statute  clearly  covers  the  whole  subject  matter 
of  antecedent  acts,  the  presumption  is  that  the  wdiole  of  the  legislation  on 
the   subject   is   comprehended    within    the   later   act. 

In  addition  to  this.  Chapter  21o,  Public  Laws  of  1927,  is  an  act  for  the 
collection   and    settlement    of   taxes.      Although   it    covers    much    of   what    is 
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in  section  7S  of  the  Machinery  Act  of  1925,  it  contains  no  authorization  for 
allowing  discounts  or  imposing  ])enalties.  Twice,  then,  the  (Jencral  As- 
sembly gave  attention  to  the  details  of  tax  collection  and  settlement  and 
did  not  include  such  provision  in  either  act. 

You  and  county  authorities  will,  of'  course,  understand  tliat  my  opiu'Kju 
on  the  subject  is  purely  an  advisory  one.  There  is  no  authority  in  this 
otfice  to  give  an  opinion  of  this  nature  to  county  otticials  which  would  have 
the  force  and  effect  of  one  given  by  the  office  to  a  State  officer,  department 
or  agency.  I  have  heretofore  given  an  opinion  similar  to  this  to  several 
county  officials,  but  in  the  final  analysis  it  is  for  the  these  county  authori- 
ties and  their  attorneys   to  pass  upon  such  matters. 


Taxes — Discounts    and    Penalties — Special    Act 

November   4,    1927. 

Your  letter  of  November  4  presents  the  question  of  discounts  and  penal- 
ties in  a  new  aspect.  The  question  arises  out  of  the  fact  that  the  County 
of  Wilkes  provides  specially  for  discounts  and  penalties  in  Chapter  TiiiG. 
I'ublic-Local  Laws  of  192.3  as  amended  by  Chapter  494.  Public-Local  Laws 
of  1925. 

There  are  a  number  of  provisions  in  these  two  acts  which  do  not  conflict 
with  the  terms  of  Chapter  21o.  Pulilic  Laws  of  1927.  Indeed,  some  of  the 
provisions  of  the  last  act  are  included  in  the  special  acts.  There  are  others, 
however,  in  the  special  acts  which  do  conflict  with  the  terms  of  Chapter 
213.  That  chapter  was  one  of  a  series  of  acts,  as  you  know,  enacted  by  the 
last  General  Assembly  to  provide  an  adequate  financial  system  for  each 
county  in  the  State.  Chapter  213  modifies,  strengthens,  and  makes  more 
definite,  the  duties  of  sheriffs  and  tax  collectors  in  the  collection  of  taxes, 
and  those  of  the  county  commissioners  in  dealing  with  such  sheriff  and  tax 
collector.  In  all  these  instances  the  act  of  1927  controls,  notwithstanding 
confiicting  i»rovisions  in  jirevious  public-local  laws  enacted  for  particular 
counties.  The  conflict  in  the  acts  under  question  can  be  determined  only 
when  specific  questions  are  presented  as  to  such  conflict. 

The  allowance  of  penalties  and  discounts  a*?  contained  in  the  two  public- 
local  laws  cited  above  in  no  sense  conflicts  with  the  terms  of  Chapter  213. 
The  i>revious  holding  that  the  better  reason  seems  to  be  in  favor  of  an 
alirogation  of  both  discounts  and  penalties  in  the  general  law  by  the  act  of 
1927,  does  not  apply  to  this  case.  Chapter  494  of  the  Public-Local  Laws 
of  1925  makes  discounts  and  penalties  at  the  rate  fixed  in  the  act  man- 
datory upon  the  county  commissioners,  whereas,  inider  the  previous  act. 
Chapter  590,  Public-Local  Laws  of  1923,  the  allowance  was  permissive. 
Here,  then,  we  have  the  General  Assembly  dealing  specially  with  a  partic- 
ular subject  and  taking  it  out  of  the  general  law  applicable  to  all  the 
counties  of  the  State  as  contained  in  section  78  of  the  Revenue  Act  of  1925. 
This  is  special  legislation  which  cannot  be  over-ridden  by  a  general  law 
subsequently  enacted  unless  it  is  modified  or  repealed  in  specific  terms  in  that 
general  law  or  by  necessai-y  and  controlling  infei'ence. 

We  think,  therefore,  that  none  of  these  special  laws  which  provide  for 
discounts  and  penalties  have  been  repealed  by  Chapter  213.  Public  Laws 
of  1927. 
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County  iNDEiriEnNKSs 

March  :!,  1928. 

Stilted  shortly,  it  appoiirs  thiit  from  extraordinary  circumstances  the  county 
has  been  enforced  to  incur  an  indebtedness  largely  in  excess  of  the  appro- 
priation for  the  specific  purpose  and  also  in  excess  of  the  emergency  fund 
provided  in  the  budget,  nor  can  the  condition  be  met  by  a  transfer  from  any 
other  item  of  the  current  operating  expenses  of  the  county. 

This  is  clearly  an  unexpected  emergency  which  has  originated  from  cir- 
cumstances beyond  the  control  of  tlie  Board  of  Commissioners.  The  series 
of  acts  enacted  by  the  General  Assemlily  of  1927  contemplated  no  condition 
of  this  kind  in  such  way  as  to  provide  for  it  specitically.  Indeed,  the  evident 
design  of  these  acts  was  to  require  the  funding  of  all  indel)tedness  outstand- 
ing on  the  first  of  July.  1927.  and  thereafter  the  counties  living  strictly  within 
their  income.  This  being  the  case,  we  know  nothing  that  can  be  done  under 
the  circumstances  except  to  borrow  the  money  necessary  to  meet  the  imfor- 
seen  conditions  and  then  provide  for  the  indebtedness  in  the  budget  for  the 
ensuing  fiscal  year,  accompanied  by  a  levy  of  taxes  to  an  amount  sutEcient 
to  provide  all  funds  necessary  to  balance  the  budget  of  the  fiscal  year  com- 
mencing July  1.  1928. 


Debt  Service — Levy 

March  3,  1928. 

In  your  letter  of  March  2nd  you  suggest  that  the  Fiscal  Control  Act,  Sub- 
section 4  of  (j)  of  Section  2  thereof.  Section  32  the  Fiscal  Code  intends  that 
a  tax  necessary  to  meet  the  requirements  of  all  county-wide  bonds  be  con- 
solidated into  one  county-wide  tax  rate  instead  of  a  separate  tax  for  eacli 
issue  of  bonds.  It  must  he  remembered  that  the  County  Fiscal  Control  Act 
in  a  great  degree  applies  the  budget  system  to  the  finances  of  the  county.  The 
levy  of  taxes  is  provided  for  in  Section  12  of  the  act.  The  amount  of  the 
levy  of  such  taxes  out  of  which  arises  the  right,  is  fixed  by  the  "appropria- 
tions for  the  specific  funds  descril)ed  in  Section  2.  Section  7  of  the  County 
Fiscal  Code  provides  also  for  the  levy  of  taxes  to  meet  the  debt  service  of 
the  county  and  Section  41  of  the  Machinery  Act  of  1927  deals  also  with  the 
same  subject.  There  seems  to  be  nothing  conflicting  with  the  County  Fiscal 
Control  in  the  other  sections  referred  to.  If.  therefore,  the  suggestion  main- 
tained in  your  letter  is  complied  with  and  the  amount  of  the  tax  provided  for 
is  strictly  within  the  limits  of  the  tax  authorized  b,v  the  several  acts  involved, 
we  know  no  reason  why  your  jilan  should  not  be  adoijted. 


Borrowing — Eighty  Per  Cent  Provision 

March  28,  1928. 

In  your  letter  of  March  28th  you  inquire  whether  the  law  intends  that 
money  may  be  borrowed  against  the  uncollected  revenues  of  the  combined 
funds  of  the  county  as  enumerated  in  Section  32  (j)  of  the  Fiscal  Code  or 
whether  such  loans  should  lie  made  against  the  uncollected  revenues  of  the 
particular  fund  for  which  there  is  an  immediate  need  of  cash. 
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We  think  the  hitter  is  tlie  proper  constructiou  of  the  act.  The  various 
acts  enacted  l>.v  tlie  General  Assembly  of  1927  relating  to  the  county  govern- 
ment and  county  finances  are  in  j)(tri  materki  and  so  are  to  be  construed 
together.  If,  therefore,  tlie  eighty  per  cent  allowed  to  be  borrowed  against 
uncollected  taxes  should  be  based  upon  the  total  taxes  to  be  collected  for  all 
purposes  in  the  county  it  would  practically  destroy  the  effectiveness  of  the 
county  fiscal  control  act,  which  in  Section  2  (j)  thereof  designates  the  vari- 
ous funds  to  be  provided  for  in  the  budget  through  appropriations  to  meet 
them  individually  under  Section  7.  Taxes  now  are  necessarily  levied  to 
meet  the  various  appropriations  made  by  the  county  board  of  commissioners 
if  eighty  per  cent  of  the  taxes  levied  for  all  purposes  may  be  borrowed  for 
the  benefit  of  a  particular  fund  then  there  would  be  numerous  instances  in 
which  the  power  to  borrow  would  exceed  the  amount  of  money  appropi'iated 
for  that  purpose.  When  this  is  done.  then,  one  fund  would  benefit  at  the 
expense  of  other  tunds  and  the  whole  object  of  this  series  of  acts  is  to  induce, 
if  not  compel  the  comities  to  live  within  their  means,  and  to  levy  taxes  only 
as  demanded  by  the  absolute  necessity  of  the  various  funds  described  in  the 
County  Fiscal  Control  Act. 


Statutes — Repkal 

April  11.  1928. 

In  your  letter  of  April  lltli  you  inquire  whether  Section  :51  (4)  of  the  Fiscal 
Code  can  still  be  api)lied  since  the  enactment  of  the  County  Finance  Act. 

That  is  one  of  the  doubtful  points  which  was  presented  to  me  at  the  time 
that  I  prepared  the  Fiscal  Code.  If  you  will  observe  Section  .'lO  of  that  com- 
pilation, you  will  find  the  following  provision : 

The  powers  and  duties  of  the  board  of  commissioners  under 
the  manager  form,  or  the  county  commissioners'  form,  whether 
modified  as  herein  provided  or  not  modified,  shall  be  the  same 
as  now  provided  by  general  or  local  laws  for  the  administration 
of  the  county  government,  and  such  additional  powers  and  duties 
as  may  be  given  in  this  act. 

The  particular  Act  is  Chapter  91  of  the  Public  Laws  of  1927.  "An  Act  to 
Provide  Improved  Methods  of  Count.v  Government."  and  that  act  was  ratified 
at  the  same  time  as  the  County  Finance  Act,  that  is,  on  March  7.  1927.  Indeed, 
the  whole  series  of  Acts  in  relation  to  county  government  passed  by  the 
General  Assembly  in  1927  are  to  be  considered  together  as  constituting  in 
themselves  one  single  scheme. 

I  know  of  no  reason,  therefore,  why  Section  31  (4)  would  not  be  in  force 
still,  of  course  modified  b.v  the  provisions  of  the  County  Finance  Act  in  rela- 
tion to  the  issue  of  bonds  to  be  exchanged  for  the  notes. 

I  do  not  know  the  particulars  of  Mr.  Vyiie's  project  so  cannot  point  out 
definitelj'  what  parts  of  the  Finance  Act  he  must  comply  with. 


Levy    on    PERSOXALTY^REilEDY 

April  26,  1928. 

In  your  letter  of  April  26th  you  say  that  complaints  are  made  to  you  from 
most  of  the  counties  of  the  State  that  the  sheriff  does  not  perform  his  duty 
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in  exhausting  personal  property  l>et'ore  resorting  to  real  estate  to  make  taxes, 
and  that  yon  have  been  asked  l»y  the  commissioners  of  a  number  of  counties 
what  remedy  they  have  in  a  case  of  this  kind. 

There  can  be  no  doubt  that  the  sheriff  is  specifically  required  to  resort  to 
personal  property  of  the  taxpayer  before  levying  upon  his  land.  Section  310 
of  the  Fiscal  Code.  If,  therefore,  any  member  of  the  Board  of  County  Com- 
missioners knows  of  personal  property  of  a  particular  taxpayer  subject  to 
levy  when  the  sheriff  presents  certificates  of  sale  of  land  evidencing  pur- 
chases by  the  county,  he  may  bring  this  to  the  attention  of  the  sheriff'.  If 
it  is  entirely  clear  that  there  is  such  personalty  available  for  the  payment 
of  all  the  taxes,  it  may  be  that  the  Board  would  have  authoilty  to  refuse  to 
credit  the  certificate  to  the  sheriff's  liability  for  taxes,  and  require  him  to 
proceed  against  the  personalty.  The  instances  in  which  this  could  occur  are 
necessarily  very  rare,  so  in  reality  there  is  no  effective  i-emedy  for  the  con- 
dition complained  of. 


Lb:\'Y  ox  I'ersonalty — Remedy 

May  11,  1928. 

We  can  add  nothing  to  the  subject  of  the  failure  of  the  sheriff  to  levy  upon 
personalty  before  selling  real  estate  more  than  we  stated  to  you  in  a  letter 
from  this  office  April  26,  1928. 

As  you  know,  the  failure  of  the  sheriff  to  sell  the  personalty  does  not  in 
any  way  affect  the  validity  of  the  sale,  but  renders  the  sheriff'  liable  to  the 
taxpayer  who  is  damaged  by  reason  thereof.  Indeed,  Section  310  of  the 
Fiscal  Code  requires  the  taxpayer,  mortgagee  or  other  lien  holder  to  point 
out  to  the  sheriff  personalty  out  of  which  taxes  may  be  made. 


School  Budget — Appropriatiox 

May  21.  192S. 
We  have  your  letter  of  May  1 9th  which  deals  with  the  1927  amendment  t<i 
the  School  Code  in  relation  to  the  County  School  Budget.  We  think  you  are 
correct  in  your  interpretation  that  the  Board  of  Commissioners  are  compelled 
to  provide  sufficient  money  to  meet  the  total  appropriations  of  the  school 
budget  if  the  county  board  of  education  so  requests.  This,  we  think,  must  be 
provided  as  the  needs  of  the  schools  require. 


Teacherage — Bond  Issue 

May  29,  1928. 
We  think  that  the  erection  of  a  teacherage  in  a  special  school  district  liy 
the  issue  of  bonds  is  not  permitted  unless  approved  by  a  majority  of  the 
qualified  voters  in  the  school  district.  If  it  is  a  special  charter  district,  in 
addition  to  this,  we  do  not  think  that  the  credit  of  the  county  could  be 
pledged  for  that  purpose. 


Certificates  of  Sale 

.Tune  6,  1928. 
It   seems   to   ns   that   if   Governor   McLean's   correspondent   had   considered 
carefully  the  meaning  of  Section  5  of  Chapter  221.  Public  Laws  1927.  (Section 
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337  of  the  Fiscal  Code)  most,  at  auy  rate,  of  his  clifiiculties  would  have  van- 
ished. The  effect  of  that  section  is  to  keep  alive  the  old  law  with  reference 
*  to  certificates  of  the  sale  of  land  for  taxes  made  prior  to  May  1.  1927,  until 
May  1,  1928.  As  to  all  those  certificates  of  sale,  we  resort,  not  to  the  new  law 
as  contained  in  Chapter  221,  but  to  the  old  law  as  contained  in  the  Consoli- 
dated statutes. 

Suppose  the  sale  of  land  had  been  made  the  first  Monday  in  June,  1920. 
and  the  sheriff  had  given  the  purchaser  a  certificate  of  sale.  The  owner  of 
the  land  sold  for  taxes  would  have  had  one  year  under  C.  S.  8038  within 
which  to  redeem  the  lands.  On  the  other  hand,  the  purchaser,  under  Section 
S028.  must  have  completed  his  advertised  notice  to  the  purchaser  three 
months  before  the  time  of  redemption  (twelve  months)  shall  have  expired. 
With  the  proper  notice  given  in  tliis  way.  the  purchaser  must,  between  one 
and  two  years  after  the  sale,  apply  for  a  deed  for  the  same,  else  he  would 
not  be  entitled  to  a  deed.  If  he  does  not  demand  the  deed  within  this  time, 
he  must  bring  his  action  to  foreclose  within  two  years  from  the  date  of  the 
last  certificate  of  the  sale  held  by  him.  C.  S.  8037.  By  June  1.  192S.  imless 
this  purchaser  had  pursued  either  one  or  the  other  of  these  remedies,  he 
would  have  been  barred  under  the  old  statute.  If.  however,  he  had  obtained 
a  deed  from  the  sheriff  after  a  lapse  of  twelve  months,  he  would  have  had. 
under  the  old  statute,  two  years  from  the  execution  of  the  deed  in  which  to 
bring  an  action  to  foreclose  under  C.  S.  8037.  If  he  had  chosen  to  resort  to 
this  proceeding,  though  he  had  a  deed,  the  Act  of  1927  steps  in  at  this  point 
and  destroys  his  option  to  foreclose  for  the  short  period  of  one  month  that 
the  two  years  had  to  run. 

If  the  purchaser  had  a  certificate  of  sale  of  land  for  taxes  made  prior  to 
May  1,  1927.  he  would  have  a  full  year's  time  in  which  to  proceed  under  the 
old  law.  If  he  has  not  proceeded,  however,  when  May.  1,  1928.  arrives,  then 
he  can  proceed  under  the  new  law.  The  new  law,  instead  of  affecting  any 
remedy  or  right  tliat  he  has,  then,  extends  the  statute  from  two  years  to 
three  years  from  the  date  of  the  certificate  of  sale.  In  no  aspect  of  it  that 
occurs  to  us  does  the  Act  of  1927  offend  against  any  provision  of  the  State 
or  Federal  Constitution. 

A  general  discussion  of  this  sort,  however,  quite  frequently  does  not  con- 
i=iider  exceptional  cases  which  may  l)e  presented  hereafter.  If  any  concrete 
case  should  be  presented  upon  the  points  suggested  in  your  letter  of  June  1, 
we  should  be  very  glad  to  rule  upon  it. 


OPINIONS  TO  STATE'S  PRISON 


Flogging — Authority 

October  4,  1926. 

C.  S.  7728,  as  brought  forward  and  reenacted  in  Chapter  16,  Public  Laws, 
1925,  is  as  follows : 

Whipping  or  flogging  prisoners.  It  is  unlawful  for  the  board 
of  directors  of  the  State  Prison  to  whip  or  flog,  or  have  whipped 
or  flogged,  any  prisoner  committed  to  their  charge  until  twenty- 
four  hours  after  the  report  of  the  offense  or  disobedience,  and 
only  then  in  the  presence  of  the  prison  physician  or  prison  chap- 
lain ;  and  no  prisoner  other  than  those  of  the  third  class  as 
defined  in  this  article  shall  be  whipped  or  flogged  at  any  time. 

In  punishing  prisoners  this  statute  is  to  be  strictly  pursued  in  order  that 
those  administering  the  punishment  may  be  absolved  from  any  liability. 


Convicts — Recapture 

December  4,   1926. 

The  State  Prison  law  was  rewritten  and  re-enacted  in  1925.  There  was 
brought  forward  in  it  a  provision  which  was  also  in  the  law  before  its 
re-enactment  to  the  following  effect : 

The  board  of  directors  may  provide  for  the  recapture  of  con- 
victs that  may  escape  from  such  prison  and  may  pay  such  re- 
ward and  expense  of  recapture  to  any  person  making  the 
same.  Any  citizen  of  North  Carolina  shall  have  authority 
without  warrant  to  apprehend  any  convict  who  may  escape 
before  the  expiration  of  the  term  of  his  imprisonment  and  to 
retain  him  in  custody  and  redeliver  him  to  the  State  Prison 
Department. 

Section  2   (p.  378),  Chapter  163,  P.  L.  1925. 

This,  in  practical  and  legal  effect,  makes  such  escaped  convict  an  outlaw. 
Therefore,  if  such  convict  does  not  immediately  surrender  himself  after 
being  called  on  to  surrender,  any  citizen  of  the  State  may  capture  and 
arrest  him,  and  in  face  of  flight  or  resistance  by  the  convict  after  being 
called  on  and  warned  to  surrender,  may  kill  him  if  it  is  necessary  to  do  so 
that  he  may  be  arrested  and  returned  to  the  State's  Prison. 

This  applies,  however,  only  to  cases  in  which  the  escaped  convict  is  found 
in  the  State  of  North  Carolina.  If  he  is  located  without  the  State,  the 
officers  of  that  state  may  arrest  him  on  notice  from  the  State  Prison  that 
he  is  an  escaped  convict,  and  retain  him  for  a  reasonable  time  until  papers 
can  be  taken  but  to  extradite  him  from  the  other  state,  unless  the  convict 
will  come  back  without  resorting  to  that  means  for  his  recapture. 


Convicts — Hiring — Supervision 

April  13,  1927. 
In  your  letter  of  April  9th  you  state :   "I  have  application  from  a  county 
for    fifteen    prisoners.      This    number    would    not    warrant    our    establishing 
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and  setting  up  an  organization  of  the  necessary  employees."     Section  7759 
of   tlie   State   Prison    Code    (Chapter   130,   Public   Laws   of   1925)    declares: 

But  the  convicts  hired  for  services  under  the  preceding 
section  shall  be  fed,  clothed  and  quartered  while  so  employed 
by  the  board  of  directors  or  managers  of  the  State  Prison  De- 
partment. 

Upon  this  you  inquire  whether  or  not  it  will  be  legal  for  the  board  of 
directors  to  designate  as  its  agent  the  supervisor  who  supervises  the  con- 
vict camp,  and  allow  these  fifteen  State  prisoners  to  be  quartered,  fed, 
clothed  and  disciplined  by  this  supervisor  as  the  duly  appointed  agent  of 
the  State's  Prison. 

We  think  this  could  be  done,  as  the  board  of  directors  are  authorized  to 
employ,  to  carry  out  the  purpose  of  its  organization,  such  employees  as  are 
reasonably  necessary.  This  man  under  the  circumstances  would,  there- 
fore, be  a  duly  appointed  employee  and  agent  of  the  board  of  directors 
of  the  State's  Prison.     That  board  can  act  only  through  agents. 


Co  MM  UTATION PAY 


September  2,  1927. 


I  am  in  receipt  of  your  letter  of  September  1.  You  state  that  the  ad- 
ministratrix of  the  deceased  prisoner  is  requesting  the  payment  of  commuta- 
tion. By  a  new  law  on  the  subject,  C.  S..  7725.  rewritten-  by  Chapter  1G3, 
Public  Laws  of  1925,  the  board  of  directors  may  make  regulations  on  this 
subject.  I  think  that  those  regulations  could  include  payment  of  the  com- 
mutation where  it  had  been  earned  at  the  death  of  the  prisoner.  Your 
action  in  the  premises  should  be  governed  by  your  regulations  on  the  subject. 


Convict — Capital  Felon — Defender's  Fee 

October  8,  1927. 

In  your  letter  of  October  7th,  you  inquire  whether  or  not  the  State's  Prison 
has  authority  to  pay  the  Statutory  $25.00  to  the  attorneys  defending  a  capital 
felon  when  that  capital  felon  was  guilty  of  murder  while  an  inmate  of  the 
State's  Prison  Farm  in  Halifax  County 

We  think  you  have  no  authority  to  reimburse  the  county  under  such 
circumstances.  C.  S.  4515  expressly  declares  that  the  fees  so  allowed  by 
the  Judge  shall  be  paid  by  the  county  in  which  the  indictment  was  found. 


Capital  Execution — Witnesses 

December  7,  1927. 

Consolidated  Statutes,  4660,  provides  the  manner  in  which  persons  sen- 
tenced to  death  are  to  be  electrocuted  at  the  State's  Prison.  The  section 
was  rewritten  by  Chapter  123,  Public  Laws  of  1925.  As  so  rewritten,  the 
section  in  part  is  as  follows : 

As  such  execution  there  shall  be  present  the  warden  or  deputy 
warden,  or  some  person  designated  by  the  warden  in  his  stead ; 
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a  surgeou  or  physician  of  tlie  penitentiary,  find  six  respectable 
citizens,  tlie  connsel  and  any  relatives  of  such  person,  convict 
or  felon,  and  a  minister  or  ministers  of  the  Gospel  may  be 
present  if  they  so  desire. 

You  ask  for  the  advice  of  this  office  as  to  your  duty  with  resix^ct  to  ad- 
mission of  those  who  may  attend  such  executions,  and  especially  with 
reference  to  newspaper  reporters. 

If  this  act  be  construed  strictly  in  accordance  with  its  punctuation,  those 
required  to  be  present  would  be  limited  to  the  warden  or  deputy  warden, 
or  some  person  designated  by  the  warden  in  his  stead.  Following  such 
strict  construction,  the  prison  physician,  the  six  respectable  citizens,  the 
counsel  and  relatives  of  the  person,  and  a  minister  or  ministers  of  the 
Gospel  might  attend  if  they  so  desire. 

However,  I  am  of  the  opinion  that  the  semi-colon  in  the  quoted  provision 
should  be  transposed  and  placed  after  the  word  "citizens."'  Surely,  it  was 
the  intent  of  the  General  Assembly  to  require  the  presence  of  the  prison 
physician  and  six  respectable  citizens  as  official  witnesses  at  these  execu- 
tions. Unless  the  section  rewritten  is  so  re-punctuated,  it  would  have  a 
different  meaning. 

There   is    ample    authority    for    such    re-punctuation : 

Punctuation  is  a  minor,  and  not  a  controlling,  element  in 
interpretation,  and  courts  w'ill  disregard  the  punctuation  of  the 
statute,  or  re-punctuate  it  if  need  be.  to  give  effect  to  what 
otherwise  appears   to  be  its  proper  and   true   meaning. 

Barrett  r.  Van  Pelt,  2GS  U.  S.  85  ;  GO  L.  ed.,  857. 

It  follows,  then,  th.it  not  only  the  warden  or  deputy  warden,  or  some 
person  designated  by  the  warden  in  his  stead,  should  be  present,  but  also 
the  prison  physician,  and  that  you  should  arrange  to  have  six  respectable 
citizens  attend  as  official  witnesses  of  the  execution.  In  addition  to  these, 
the  counsel  and  any  relative  of  the  person  to  be  executed  and  a  minister 
or  ministers  of  the  Gospel  may  be  present,  if  they  so  desire. 

Ytiu  particularly  want  to  know  if  representatives  of  the  press  may  at- 
tend such  execution  if  they  are  not  included  among  the  six  respectable 
citizens  who  attend  as  official  witnesses.  I  am  of  opinion  that  you  should 
admit  such  representatives  of  the  press  without  relation  to  the  number  of 
official  witnesses  provided  for. 

It  is  manifest  that  the  General  Assembly  did  not  intend  to  prevent  the 
attendance  of  such  reporters.  The  Legislature  has  not  so  provided  nor  has 
it  excluded  them  from  being  among  the  number  of  six  citizens  as  official 
witnesses.  If  the  act  be  so  construed  as  to  prevent  the  attendance  of 
such  reporters  unless  included  within  the  number  of  six  official  witnesses, 
it  would  give  the  Prison  authorities  the  power  to  admit  some  of  them  and 
exclude  others.  As  a  matter  of  fact,  if  at  each  execution  all  of  the  official 
witnesses  w-ere  selected  from  reporters  representing  papers  or  newspaper 
associations  in  the  City  of  Raleigh  alone,  such  would  result  in  the  admission 
of  some  and  the  exclusion  of  others.  Clearly,  the  General  Assembly  did 
iiot  intend  such  a  result  as  this. 

I,  therefore,  advise  that  at  such  executions  there  should  be  present  the 
warden  or  deputy  w^arden  of  the  Prison,  or  some  person  designated  by  the 
warden  in  his  stead,   the  Prison  physician  and  six  citizens  selected  by  you 
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as  official  witnesses.  If  tlie  counsel  or  any  relatives  of  the  person  to  be 
executed,  or  any  minister  or  ministers  of  the  Gospel,  desire  to  be  present, 
you  should  admit  them.  In  addition  to  these.  I  am  of  opinion  that  you 
should  also  admit  such  representatives  of  the  press  as  may  desire  to  attend. 


Convicts — County   Hiring 

May  22,  1928. 

In  your  letter  of  May  18,  you  ask  if  you  may  hire  State  prisoners  to 
Harnett  County  to  be  worked  upon  its  roads.  Specific  authority  to  take 
such  action  is  contained  in  C.  S.  7707,  7712,  and  7758-7769. 

The  statutes  on  the  subject  provide  that  the  convicts  so  hired  shall  be 
fed,  clothed  and  quartered  while  so  employed  by  the  officials  of  the  State 
Prison  Department.  It  is  further  provided  in  C.  S.  7712  that  the  State 
camps  for  housing  and  feeding  of  prisoners  while  at  work  must  be  con- 
structed in  accordance  with  plans  approved  by  the  State  Highway  Com- 
mission  and   the   State  Board   of  Health. 

The  convicts  so  hired  or  employed  shall  at  all  times  remain  under  the 
actual  management,  control  and  care  of  the  Board  of  Directors  of  the  State 
Prison  Department,  its  employees,  agents  and  servants.  It  follows  that 
the  person  having  general  control  and  supervision  of  these  convicts  when 
so  hired  to  Harnett  County  shovdd  be  an  actual  employee  or  agent  of  your 
department. 


State  Fair — Buildings 

June  7,   1928. 

The  legal  title  to  the  200  acres  assigned  as  State  Pair  Grounds  has  not 
changed  at  all.  Consequently,  whether  or  not  you  can  remove  the  l^uild- 
ings  described  by  you  in  your  letter  of  June  4th  is  an  administrative 
question. 

We  suggest  that  you  take  the  matter  up  with  Governor  McLean  and  act 
in  accordance  with  what  may  be  agreed  upon  between  you  and  him,  he 
as  representative  of  the  State  Fair  Association.  If  it  is  agreed  that  you 
may  remove  the  buildings,  there  is  no  legal  reason  why  you  should  not  do  so. 


OPINIONS  TO  STATE  HOSPITALS 


Chinaman — Admission 

February    17,    1927. 

Your  letter  of  February  l.jth  to  the  Attorney  General  was  by  him  re- 
ferred to  me  for  reply.  You  state  that  one  Loo  Kim.  a  full  blooded  Chiua- 
man,  residing  in  Salisbury.  Rowan  Couutj%  has  become  insane  and  appli- 
cation in  the  form  of  a  regular  commitment  lias  been  made  for  his  admis- 
sion to  your  liospital.  Upon  this,  you  ask  whether  or  not  he  is  eligible 
to  admission  to  your  liospital. 

We  have  to  assume  that  this  man  has  been  a  resident  and  citizen  of 
this  State  for  at  least  one  year  before  becoming  insane.  There  is  still 
another  question  that  appears  just  here  of  which  we  know  nothing.  If 
this  man  was  born  within  the  United  States,  he  is  a  citizen  of  tlie  United 
States  W'itliiu  the  Fourteenth  Amendment.  Assuming,  then,  that  he  was 
born  in  the  United  States  and  has  resided  within  the  State  of  North 
Carolina  for  more  than  one  year,  we  think  he  is  entitled  to  admission 
under  proper  conditions  to  your  hospital,  notwithstanding  the  terms  used  in 
C.  S.  6153.  The  term  "white"'  tliere  must  be  taken  in  connection  with  tlie 
context  as  indicating  a  person  not  a  negro,  while  the  term  "colored"  should 
be  inteiiireted  as  a  person  of  negro  blood. 

If  this  man  is  still  an  alien  (that  is,  if  lie  Avas  born  out  of  the  United 
States),  the  question  is  more  ditficult.  We  think,  however,  that  if  lie  has 
resided  in  the  State  of  North  Carolina  for  the  full  term  of  one  year,  being 
sane  when  he  entered  the  State  from  another,  that  it  is  necessary  under  the 
circumstances  for  the  protection  of  the  community  .in  which  he  lives  that 
he  should  be  committed  to  your  hospital.  He  cannot  be  returned  to  an- 
other State,  because  he  has  acquired  a  settlement  in  North  Carolina,  and 
we  know  no  way  by  which  he  could  be  returned  to  China,  the  place  of 
his  birth. 

In  any  aspect,  it  seems  that  conditions  require  that  he  should  be  ad- 
mitted to  your  hospital. 


Criminal  Insane — Confinement 

May  20,  192T. 

AVe  have  considered  your  letter  of  May  14th.  Section  6236,  III  C.  S., 
reposes  a  large  discretion  in  the  board  of  directors  of  the  State  Hospital 
at  Raleigh  as  to  the  confinement  of  criminal  insane  therein.  If  such  board 
in  the  conduct  of  the  institution  finds  it  to  the  welfare  of  the  criminal 
insane  that  some  of  them  may  be  confined  in  other  buildings  devoted  to  the 
care  and  cure  of  the  insane,  we  know  no  reason  in  law  why  they  should 
not  do  so.  It  is  rather  a  delicate  question,  however,  so  far  as  the  friends 
and  relatives  of  insane  people  who  are  not  criminal  are  concerned.  So, 
such  power  should  be  exercised  cautiously,  to  say  the  least  of  it. 
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Admission — Cherokee    Indian 

July  7.  1927. 

In  your  letter  of  July  1st,  you  state  that  an  insane  Cherokee  Indian 
is  now  confined  in  Swain  County  jail.  Application  has  been  made  to  you 
for  his  admission  to  the  State  Hospital  at  Morganton  You  desire  to  know 
whether  this  man  can  be  admitted  under  existing  law. 

On  August  9,  1917,  this  office,  in  reply  to  a  letter  of  yours  dated  August 
4,  1917.  held  that  as  the  Cherokee  Indians  were  then,  they  were  wards  of 
;the  United  States  Government  and  so  you  were  not  compelled  to  receive 
them  as  inmates  into  your  hospital.  No  doubt  you  will  find  copy  of  this 
letter  in  your  file.  Since  that  time  there  has  been,  so  far  as  we  have  been 
able  to  discover,  no  change  in  the  status  of  these  Indians.  Indeed,  the 
latest  act  on  the  subject  that  we  have  been  able  to  find  is  Chapter  253, 
lievised  Statutes  of  the  United  States,  an  act  approved  June  4,  1924. 
Under  the  proviso  contained  in  section  19  of  that  act  the  Cherokee  Indians 
of  the  Eastern  Band  do  not  become  citizens  of  the  United  States  or  citi- 
zens of  North  Carolina  until  the  completion  of  the  allotment  and  recording 
of  the  deeds  as  provided  in  the  act.  This  allotment  and  recording  of  the 
deeds  has  not  been  completed,  so  we  are  informed. 

The  State  statute,  C.  S.  section  6153,  expressly  declai-es  that  the  State 
Hospital  at  Morganton  shall  be  exclusively  for  the  care  and  treatment  of 
the  white  insane  of  the  State.  The  same  provision  applies  to  the  State 
Hospital  at  Raleigh,  with  the  exception  of  insane  Cherokee  Indians  of 
Robeson  County  and  insane  Croatan  Indians  of  Robeson  and  other  counties 
in  the  State. 

The  Cherokee  Indians  being,  therefore,  still  wards  of  the  nation,  there  is 
no  reason  apparent  to  us  why  its  insane  should  not  be  cared  for  by  the 
nation.  There  is  a  manifest  difference  between  this  insane  Cherokee 
Indian  and  the  insane  Chinaman  at  Salisbury  about  whom  we  wrote  you 
some  months  ago. 


Admission — Inebriate 

February   6,    1928.      ■ 

Section  4  of  Chapter  156.  Public  Laws  of  1921,  brought  forward  in  the 
Third  Volume  of  the  Consolidated  Statutes  as  Section  2304  (c)  contemplates, 
we  think,  the  reception  of  an  inebriate  into  the  department  for  inebriates 
subject  to  the  same  rules  and  regulations  as  pro\aded  for  the  treatment 
and  cure  of  curable  insane  persons. 

The  last  clause  of  section  1,  Chapter  144,  Public  Laws  1923,  fixes  the 
rule  under  which  your  Institution  receives  inebriates   as  follows : 

The  application  for  admission  and  commitment  to  a  particu- 
lar hospital  shall  be  forwarded  to  such  hospital  and  imme- 
diately upon  receipt  of  said  application,  if  there  shall  de  room 
for  said  patient  in  said  hospital,  the  Superintendent  shall  im- 
mediately notify  the  Clerk  of  the  Court  that  the  patient  will 
be  admitted  at  once. 

This,  of  course,  imposes  upon  the  hospital  authorities  the  duty  to  take 
these  inebriates  only  when  there  is  room  for  them. 

See  report  of  the  Attorney  General,  1924-26,  pages  289-290. 
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Rules  and  Regulations 

March  17.  1928. 

C.  S.  section  0164  confers  authority  upon  the  board  of  directors  of  your 
hospital  to  enact  ordinances  for  the  regulation  and  deportment  of  persons 
in  the  buildings  and  grounds  of  the  institution  and  for  the  suppression  of 
nuisances  and  disorder.  The  section  then  proceeds  and  describes  the  man- 
ner in  which  such  ordinances  are  to  be  adopted  and  posted.  The  board 
is  also  authorized  to  prescribe  penalties  for  the  violation  of  each  section  of 
the  ordinances  so  adopted.  The  violation  of  these  ordinances  is  declared 
to  be  a  misdemeanor  with  a  punishment  fixed  within  the  constitutional 
jurisdiction  of  a  justice  of  the  peace.  To  enforce  these  ordinances  there 
must  be,  however,  a  resort  to  a  court  of  a  justice  of  the  peace.  The  board 
of  directors  and  the  other  governing  authorities  of  the  State  Hospital  are 
not  authorized  to  enforce  them  themselves. 

In  dealing  with  employees  of  the  institution,  the  situation  is  somewhat 
different.  If  in  the  contract  of  employment,  which  should  be  in  writing, 
it  should  be  specifically  stated  that  the  institution  retained  authority  tO' 
deduct  from  the  amount  of  wages  certain  specific  fines  for  failure  on  the 
part  of  the  employee  to  obey  the  rules  and  regulations  of  the  institution, 
the  right  of  the  institution  to  deduct  these  fines  from  the  compensation  or 
wages  or  the  employees  would  arise  from  the  contract  itself  and  not  from 
the  section  above  quoted.  This  is  the  only  way  that  we  know  by  which  any 
such  deduction  would  be  legal,  unless  resort  was  had  to  a  court  of  the 
justice  of  the  peace  under  section  6164  above  referred  to. 


MISCELLANEOUS  OPINIONS 


County   Convicts — Flogging 

October  5,  1926. 

I  have  your  letter  of  October  1st. 

You,  no  doubt,  are  familiar  with  State  v.  Nipper,  166  N.  C,  272,  and  State 
V.  Morris,  Idem,  441. 

In  the  former  case,  the  opinion  of  Chief  Justice  Clark  and  Justice  Allen 
was  that  under  no  circumstances  could  flogging  be  administered  to  county 
convicts.  The  majority  of  the  Court,  however.  Justices  Hoke.  Walker  and 
Broyvn.  were  not  willing  to  go  so  far.  Judge  Hoke  in  his  concurring  opinion 
comments  on  the  provision  of  C.  S.  1361  that  "the  County  authorities  shall 
have  power  to  enact  all  needful  rules  and  regulations  for  the  successful 
working  of  convicts  on  the  public  roads,"  as  follows :  "These  statutes  clearly 
contemplate  that  the  control  and  discipline  of  convicts  and  particularly 
in  reference  to  their  punishment,  corporal  or  other,  shall  be  pursuant  to 
rules  formally  made  and  published  by  the  board  of  county  commissioners, 
or  their  duly  authorized  agents,  and  I  would  not  hesitate  to  hold  that  that 
these  rules  should  be  humane,  reasonably  designed  to  affect  the  well  ordered 
governance  of  convicts,  and  that,  in  their  prominent  features,  they  should 
be  made  known  beforehand  to  each  and  every  prisoner,  that  they  may 
live  and  act  with  knowledge  of  the  .penalties  attendant  on  disobedience. 
In  applying  such  a  standard,  I  am  not  prepared  to  say  that  never,  under 
any  circumstances,  is  corporal  punishment  permissible,  or  that  carefully 
prepared  rules,  looking  to  this  result,  are,  in  all  instances,  unlawful." 

This  is  the  last  expression  of  opinion  of  our  Supreme  Court  upon  the 
question.  You  will  notice  how  careful  Judge  Hoke  was  (for  there  was  no 
more  humane  Judge)  in  announcing  the  above  doctrine.  In  practical 
effect,  he  says  that  the  question  is  not  presented  in  the  case  directly  and 
that  he  was  not  prepared  to  say  that  flogging  was  illegal  under  any  and 
all  circumstances.  At  best,  then,  such  flogging  could  never  be  legally 
administered  except  where  the  county  commissioners  had  enacted  rules  and 
regulations  providing  for  this  in  particular  and  extreme  cases.  And  the 
rules,  too,  must  create  such  safeguards  for  the  punishment  as  that  it 
could  never  be  inflicted  in  the  heat  of  passion  and  only  for  the  causes  as- 
signed in  such  rules.  To  permit  the  convict  bosses  any  discretion  in  de- 
termining when  a  convict  should  be  flogged  would  itself  be  illegal.  Such 
flogging  must  be  definitely  sanctioned  by  the  governing  authorities  of  the 
county,  generally  the  county  commissioners,  in  your  county  the  highway 
commission.  In  addition  to  this,  where  such  rule  or  regulation  is  made, 
it  must  be  before  the  offense  is  committed,  and  must  be  brought  directly  to 
the  attention  of  the  convicts  in  such  way  as  to  inform  them  of  the  conse- 
quences of  their  acts. 

The  State  Prison  Act  of  1925.  Chapter  163,  in  Section  7728  recognizes 
the  right  of  the  State  Prison  authorities  to  flog  a  prisoner  under  the 
conditions  stated  in  that  section.  The  Edgecombe  County  Act,  Chapter 
317.  Public  Local  Laws  of  1913,  does  not  confer  any  additional  authority 
upon   the  road  commissioners  of  your  county   than   that  contained   in   C.   S. 
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1361.  Under  circumstances  of  this  Idnd,  we  can  do  no  more  than  say  that 
under  no  conditions  can  the  officers  of  the  county  having  the  convicts 
in  charge  administer  flogging  to  one  of  those  convicts.  It  may  be  that  in 
very  extreme  cases  the  highway  commissioners  ot  your  county  may  pro- 
mulgate a  rule  and  regulation  permitting  the  flogging  of  prisoners  in  very 
extreme  cases  but  tlie  administering  of  this  flogging  must  be  so  surrounded 
by  safeguards  that  under  no  conditions  could  the  road  bosses  administer 
such  flogging  on  their  own  initiative  or  in  the  absence  of  someone  of 
those  promulgating  the  rule  or  their  agent  specially  delegated  for  that 
purpose,  who  should  be  of  such  a  character  as  to  protect  the  convict, 
even  here,  from  malicious  flogging.  As  a  practical  matter,  we  think  that 
such  punishment  is  so  hedged  about  that  it  will  always  be  diflicult  to  say 
when  it  is   within  the  law. 

If  this  is  not  definite,  we  find  it  impossible  to  make  it  more  so,  as  the 
authorities  are,  in  the   State  of  North   Carolina,  upon  this  question. 


Absent  Votee — Contkol 

October  5,  1926. 

This  office  has  ruled  that  an  absentee  ballot  is  under  the  control  of  the 
proposed  voter  until  that  ballot  is  actually  delivered  into  the  hands  of 
the  registrar  of  the  precinct.  After  having  been  so  delivered,  whether  by 
mail  or  by  carrier,  the  voter  loses  all  control  over  it,  even  though  it  is 
not  to  be  opened  until  3  P.  M.  on  the  day  of  the  election. 

We  have  always  understood  that  registrars  and  judges  of  election  only 
have  authority  to  appoint  persons  to  aid  them  in  and  about  the  election 
precincts  when  votes  are  to  be  counted  and  tabulated. 


State  Colleges — Advance  Fees 

November   15.   192C. 

In  reply  to  yours  of  November  11th.  You  state  you  have  this  clau.se 
in  your  catalog : 

All  students  are  supposed  to  matriculate  for  the  full  year  and 
must  not  expect  any  fees  or  dues  remitted  on  account  of  their 
irregularities  or  change  in  plans  except  in  case  of  serious  illness, 
making  it  necessary  for  the  resident  physician  to  advise  them 
to  return  home. 

The  conditions  are  such  in  your  institution  that  if  a  student  enters  it, 
she  to  a  certain  extent  blocks  the  way  of  another  proposed  student  who 
seeks  admission,  there  being  more  applications  for  admission  than  you 
have  room  for  students.  Upon  this  you  inquire  whether  or  not  after  the 
matriculation  fees  and  dues  have  been  paid  any  part  of  the  same  so  paid 
may  be  recovered  back  from  the  institution  if  the  student  leaves  for  any 
other  cause  than  that  of  a  serious  illness,  making  it  necessary  for  the 
resident  physician  to  advise  them  to  return  home. 

We  think  it  quite  clear  that  there  should  be  no  refund  under  conditions 
of  that  kind.  The  following  seem  to  be  the  rules  established  liy  the  Court 
in  relation  to  the  payment  of  tuition  fees  in  advance : 
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(1)  The  right  to  hold  on  to  such  fees  where  the  student 
does  not  remain  is  based  on  contract.  This  contract  is  usually 
to  be  found  in  the  catalog  of  the  particular  school  and  its  pro- 
visions must  be  brought  to  the  attention  of  the  parent,  guard- 
ian or  the  student  herself  If  of  full  age.  in  some  way.  More 
often  than  not  the  receipt  of  the  catalog  with  an  opportunity 
to  examine  it  would  be  sufficient. 

(2)  A  student  in  entering  an  institution  with  knowledge 
of  its  rules  and  regulations  undertakes  to  submit  him  or  herself 
to  such  reasonable  rules  and  regulations  made  to  secure  the 
discipline  of  students  in  it.  Any  breach,  therefore,  of  these 
rules  and  regulations  amounting  to  deflance  of  discipline  would 
in  itself  constitute  a  just  cause  for  the  dismissal  of  the  student 
and  as  a  consequence,  would  prevent  any  right  to  a  refund 
of  fees  already  paid. 

(3)  If  the  contract  contained  in  the  catalog,  or  otherwise, 
requires  the  payment  in  advance  of  the  full  fees  of  the  term  and 
the  same  are  paid,  there  would  be  no  right  on  the  part  of  the 
parent  or  guardian  or  the  student  herself,  if  sui  juris,  where  the 
student  for  any  cause  voluntarily  left  the  school  or  was  dismissed 
from  the  same  for  breach  of  its  proper  rules  and  regulations, 
to  reclaim  the  same. 

(4)  If,  however,  the  rules  of  the  institution  i-equire  the 
payment  of  fees  only  partially  in  advance,  and  the  student  for 
any  reason  except  that  stated  above,  i.  c,  serious  illness,  vol- 
untarily leaves  the  institution  or  is  dismissed  for  breach  of 
rules,  the  fees  so  paid  cannot  be  recovered  back,  but  if  the  vol- 
untary leaving  or  dismissal  occurs  before  the  second  install- 
ment becomes  due,  then  the  institution  would  not  be  entitled 
to  recover  upon  this  second  installment  because  it  had  not 
become  due  at  the  time  of  the  voluntary  leaving  or  dismissal  of 
the  student. 

We  think,  therefore,  that  the  rule  quoted  hereinbefore  is  a  valid  one  and 
may  be  enforced  by  your  institution,  and  that  you  need  not  refund  fees  al- 
ready paid  under  conditions  above  set  out. 


County  Commtssionkrs — School  Financing 

December  15,  1926. 

For  the  State  Educational  Commission  you  submit  certain  questions  upon 
which  you  ask  the  advice  and  opinion  of  this  office.  You  call  my  attention 
to  section  56,  school  code  of  102o,  now  III  S.  C,  54G4,  limiting  the  power 
of  the  county  board  of  education  to  borrow  money  and  subjecting  its  mem- 
bers to  personal  liability  if  the  board  exceeds  this  authority.  Based  upon 
that  you  ask  these  questions : 

1.  Does  this  provision  of  the  statute  apply  to  the  borrowing  of  money 
from  the  State  to  be  paid  out  of  the  building  fund  to  be  provided  by  the 
State? 

It  does  not.  A  special  building  fund  to  be  loaned  the  counties  was  pro- 
vided for  by  Chapter  147,  Public  Laws  of  1921,  sections  278-284,  Chapter 
136,  Public  Laws  of  1923,  and  Chapter  201,  Public  Laws  of  1925.  By  the 
express  provision  of  these  statutes  with  respect  to  each  of  the  three  special 
building  funds,  the  loan  is  made  to  the  county  board  of  education  and  the 
notes  executed  by  that  body.  These  statutes  provide  that  application  for 
approval  of  the  loan  must  be  made  by  the  board  of  county  commissioners. 
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The  forms  for  the  loans  have  during  these  years  been  iu  accordance   with 
the  statutes  on  the  subject. 

Undoubtedly,  the  General  Assembly  has  power  to  permit  the  county  board 
of  education  to  incur  the  indebtedness  and  execute  the  notes,  and  thus 
make  it  a  valid  obligation  of  the  county.  Regardless  of  any  priority  of  time 
as  l)etween  the  passage  of  the  general  law  in  III  C.  S.  ~ACA  and  of  these 
various  statutes  with  respect  to  the  special  building  funds,  the  validity 
of  the  obligation  incurred  under  the  building  funds  would  be  determined  by 
the  provisions  of  the  acts  creating  them.  Felmct  v.  Commissioucrs,  18G  N. 
C.  251. 

2.  In  the  event  the  board  of  education  borrows  money  from  other  sources 
than  the  State  in  excels  of  the  budget  and  uses  same  as  a  building  fund 
for  constructing  buildings  in  the  county  without  the  approval  of  the  county 
commissioners,  is  the  obligation  a  valid  one  against  the  county? 

3.  In  the  event  the  board  of  education  borrows  money  in  excess  of  the 
budget  for  salaries  and  other  necessary  expenses  without  the  approval  of 
the  county  commissioners,  is  such  obligation  a  valid  one  against  the  county? 

This  office  has  consistently  and  continuously  advised  co^lnty  boards  of 
education  that  such  a  board  lias  no  authority  to  borrow  money  except  as 
prescribed  by  statute.  That  board  may  borrow  from  the  State  Literary 
Fund,  sections  273-277,  school  code,  1923,  now  III  C.  S.  5683-5687;  from  the 
special  building  funds  under  the  statutes  above  cited,  and  against  the 
budget,  III  C.  S.  5464.  I  find  no  authority  conferred  upon  county  boards 
of  education  to  borrow  money  except  as  in  these  statutes.  And  by  ex- 
press provisions  of  III  C  S.,  5464,  indebtedness  incurretl  otherwise  is  not 
a  valid  obligation  of  the  county. 

The  statute  contemplates  that  the  borrowings  authorized  under  C.  S. 
5464  are  for  a  temporary  purpose  only.  The  notes  ought  to  be  paid  within, 
and  not  run  beyond,  the  current  fiscal  year.  It  is  assumed  that  all  taxes 
for  that  year  will  be  collected  by  its  end ;  that  the  funds  thus  secured 
wUl  be  sufficient  to  maintain  the  schools  during  that  time  and  pay  off 
any  short  term  notes  issued  as  against  the  taxes  expected  to  be  collected. 

4.  In  the  event  the  answers  to  questions  (2)  and  (3)  alwve  are  in  the 
negative,  then  would  the  county  commissioners  be  personally  liable,  if  they 
should  pay  such  obligations  .so  determined  to  be  invalid  as  against  the 
county. 

The  county  commissioners  could  have  approved  such  loans  in  the  hrst 
instance,  assuming,  of  course,  that  there  was  legislative  authority  for  such 
purpose.  Tate  v.  Board  of  Education.  102  N.  C.  516.  There  is  such  authority 
for  temporary  loans  for  general  running  exiienses  in  section  189,  school 
code  of  1923.  now  III  C.  S.  5610.  With  respect  to  certain  counties,  power 
is  conferred  upon  the  board  of  county  commissioners  to  borrow  money  for 
buildings  for  the  six  months'  school  term  upon  petition  from  the  county 
board  of  education  without  submitting  the  issue  to  a  vote  of  the  people. 
See  Chapter  120.  Public  Laws  of  1924  as  amended  by  Chapters  34.  36. 
146,  153,  161  and  268,  Public  Laws  of  1925.  You  will  observe  that  certain 
counties  are  excepted  from  the  operation  of  these  statutes. 

Recent  General  Assemblies  have  passed  a  number  of  public-local  acts 
forbidding  the  issuance  of  Iwnds  by  boards  of  county  commissioners  without 
a    vote   of  the   people     All   of  this    further   complicates   the   solution   of   th-e 
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problem  as  to  the  power  of  boai'ds  of  county  commissioners  to  contract  such 
an   indebtedness. 

In  Lacy  v.  Bank.  183  N.  C,  top  of  page  378.  it  is  held  that  the  primary 
and  mandatory  duty  of  providing  by  taxation  or  otherwise  for  a  general 
and  uniform  system  of  public  education  rests  upon  the  General  Assembly. 
To  the  same  effect  is  the  recent  case  of  Tate  v.  Board  of  Education,  192 
N.  C,  at  page  520.  In  the  latter  case,  it  is  definitely  held  that  no  duty 
rests  upon  the  county  commissioners  to  act  in  this  regard  except  under 
legislative  authority.  It  would,  therefore,  seem  that  the  determination  as 
to  the  authority  of  a  board  of  county  commissioners  to  contract  indebtedness 
for  school  purix)ses  may  be  dependent  upon  some  publiq-local  statute 
which  applies  to  that  particular  county. 

Where  the  authority  exists  in  a  board  of  county  commissioners  to  con- 
tract such  an  indebtedness  as  is  desci'ibed  in  your  questions  2  and  3,  I  am 
of  opinion  that  such  commissioners  would  not  be  personally  liable  for 
assuming  such  an  indebtedness  theretofore  contracted  by  the  county  board 
of  education  without  authority.  However,  the  better  course  will  be  to  secure 
an  act  of  the  General  Assembly  validating  the  indebtedness  so  incurred 
by  the  county  board  of  education  and  authorizing  the  board  of  county 
commissioners  to  assume  it.  That  was  done  with  respect  to  indebtedness 
incurred  prior  to  1923,  sections  266-270,  school  code  of  1923.  now  III  C.  S. 
5683  et  seq.    Lovelace  v.  Pratt.  187  N.  C,  686. 


County  Commissioners — School  Financing 

December  16,  1926. 

For  the  State  Educational  Commission  you  submit  certain  questions  and 
upon  them  ask  for  the  advice  and  opinion  of  this  office.  Your  first  ques- 
tion is : 

Does  section  3,  Article  9,  of  the  Constitution  make  it  mandatory 
on  the  commissioners  of  each  county  to  maintain  at  its  own 
cost  schools  for  six  months  of  every  year  independently  of 
State  aid? 

Along  with  that  question  you  submit  others  of  a  subsidiary  nature  and 
which  arise  out  of  the  main  inquiry.  Most  of  these  can  and  will  be  covered 
in  the  discussion  upon  the  question  quoted  above. 

The  primary  and  mandatory  duty  of  providing  for  and  maintaining 
the  six  mouths'  school  term  rests  upon  the  General  Assembly.  This 
view'  is  supported  by  section  27  of  the  Bill  of  Rights,  which  makes  it  the 
duty  of  the  State  to  guard  and  maintain  the  right  to  an  education;  by 
section  1  of  Article  9,  which  requires  that  "schools  and  the  means  of  edu- 
cation shall  forever  be  encouraged"  ;  by  section  2  of  Article  9,  which  places 
upon  the  General  Assembly  the  duty  of  providing  "by  taxation  or  other- 
wise for  a  general  and  uniform  system  of  public  schools" ;  and  by  section 
4  of  Article  9,  which  in  setting  forth  the  sources  from  which  school 
support  is  to  be  obtained  includes  "so  much  of  the  ordinary  revenue  of  the 
State  as  may  be  by  law  set  apart  for  that  purpose." 

To  that  effect  is  the  decision  of  our  Supreme  Court,  notably  in  two 
cases:  Lacij   i\  Bank.  183  N.  C,  top  of  page  378:  and  with  a  definitiveness 
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and  clarity  not  found  in  preceding  opinions,  in  Tate  r.  Board  of  Education, 
192  N.  C,  at  pages  520.  521. 

The  General  Assembly  may  perform  the  whole  of  that  duty  for  the 
whole  State  and  provide  the  funds  for  the  six  months'  school  term  within 
the  limitations  placed  uix)n  it  by  other  provisions  of  the  Constitution.  It 
may  use  the  counties  as  governmental  agencies  or  administrative  units  of 
the  school  system  and  require  each  of  them  to  establish  and  maintain  the 
six  months"  school  term  within  its  borders.  Or,  it  may  require  the  counties 
to  meet  a  portion  of  the  expense  and  provide  the  other  from   State  funds. 

County  commissioners  are  not  clothed  vrith  the  power,  nor  charged 
with  the  dutj%  of  providing  for  the  six  months'  school  term  until,  and  to 
the  extent  as.  authorized  by  the  General  Assembly.  When  such  power  has 
been  given,  taxes  may  be  levied  and  debts  incurred  for  the  establishment 
and  maintenance  of  the  six  months'  school  term,  including  the  erection  of 
buildings  and  payment  of  ordinary  expenses  to  the  extent  and  within  the 
limitations  set  out  by  the  acts  of  the  General  Assembly. 

If  county  commissioners  fail  to  exercise  the  full  power  conferred  upon 
them  by  statute  for  this  purpose,  they  are  liable  to  indictment  if  the  means 
used  fall  short  of  maintaining  the  constitutional  school  term.  If  they 
exercise  the  full  power  conferred  by  statute  in  the  levy  of  taxes  and  in 
the  borrowing  of  money  for  school  buildings,  I  am  of  opinion  that  such- 
facts  when  made  to  appear  would  be  a  full  defense  to  such  an  indictment. 

The  General  Assembly  has  full  constitutional  power  to  appropriate  money 
as  an  equalization  fund  for  the  public  schools  of  the  State.  It  follows, 
therefore,  that  the  citizen  of  a  county  which  without  State  aid  maintains 
its  schools  for  the  six  months'  term  has  no  legal  remedy  against  an  attempt 
to  tax  him  for  the  support  of  schools  in  another  county. 

You  ask  further : 

Does  the  aid  which  the  State  is  authorized  to  give  to  the 
support  of  the  schools  begin  after  the  six  months'  school  has 
been  provided  for  by  the   counties,  or  before? 

It  begins  before  and  may  extend  afterwards.  The  State  is  not  limited 
in  its  aid  to  public  schools  to  the  constitutional  term.  The  mandatory  re- 
quirement is  thus  limited,  but  the  power  to  go  beyond  exists  in  the  Con- 
.stitution  in  its  present  form. 

In  State  r.  Burnett.  179  X.  C.  at  page  741,  Justice  Hoke  said: 

It  is  the  accepted  position  in  this  State  that  our  Constitu- 
tion investing  the  General  Assembly  with  legislative  authority, 
conferred,  and  intended  to  confer,  upon  that  body  all  the  'leg- 
islative powers  of  the  English  Parliament  or  other  govern- 
ment of  a  free  people',  except  where  restrained  by  express  con- 
stitutional provision  or  necessary  implication  therefrom. 

See  also,  Thomas  v.  Sanderlin,  173  N.  C,  329:  State  v.  Lewis,  142  N.  C. 
626;  Black  Constitutional  Law    (3rd  ed.).  page  3G1. 

By  Constitution.  Article  9,  section  4,  the  public  school  fund  of  the  State 
consists  of  certain  lands  and  other  property  "together  with  so  much  of 
the  ordinary  revenue  of  the  State  as  may  be  by  law  set  apart  for  that 
purpose."  Full  power  is  thus  given  under  this  express  provision  of  our 
Constitution  and  the  principles  luider  which  our  Government  is  organized 
to  the  General  Assembly  for  the  support  and  maintenance  of  a  system  of 
public  education  for  the  State  as  a  whole. 
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CuLLOwiiKK  State  Normal  School — Lands 

January  10,  1927. 

Tn  the  matter  of  the  title  of  the  Cnltoiohee  mate  Normal  School  to  thf 
lands  now  occupied  Ity  it. 

The  <lisc'us.si(»ii  lu'iviii  is  coufined  to  the  question  wliether  or  not  trustees 
of  the  Methodist  Episcopal  Church,  South,  holding  title  to  the  tract  of  land 
under  the  conditions  hereinafter  set  out  could  convey  the  same.  The  par- 
ticular tract  of  land  was  conveyed  by  David  Rogers  to  these  trustees  on 
February  22,  1009.     The  deed  of  David  Rogers  contained  this  provision : 

In  trust  tliat  said  premises  shall  be  used,  kept,  maintained, 
and  disposed  of  as  a  place  of  divine  worship  for  the  use  of  the 
ministry  an<l  uK^mbership  of  the  Methodist  Episcopal  Church, 
South  ;  subject  to  the  discipline,  usage  and  ministerial  appoint- 
ments of  such  church  as  from  time  to  time  authorized  and 
declared  by  tlio  general  conference  of  the  said  church,  and  by 
the  annual  conference  within  whose  bounds  the  said  premises 
are  situated. 

Thereafter  the  Cullowhee  State  Normal  and  Industrial  School  exchanged 
a  lot  on  which  is  now  situated  the  Methodist  Episcopal  Church.  South,  of 
Cullowhee  for  the  lot  described  in  the  above  deed.  The  School  executed 
and  delivered  to  the  church  a  proper  deed  for  the  lot  at  that  time  owned 
by  the  School  and  was  to  receive  a  deed  from  the  Methodist  Episcopal 
Church,  South,  for  the  lot  conveyed  as  aforesaid,  by  David  Rogers.  This 
deed  has  never  been  executed,  notwithstanding  the  fact  that  the  School 
has  erected  a  building  (the  Joyner  Building)  on  a  part  of  this  lot.  It  is 
contended  that  the  above  quoted  provision  in  the  Rogers  deed  prevents  the 
trustees  of  this  church  from  making  a  proper  deed   to  the  Normal   School. 

This  discussion  is  confined  to  this  particular  point.  We  are  quite  clear 
that  the  trustees  of  the  church  may  now  execute  a  good  and  sufficient  deed 
which  will  convey  the  title  to  the  Cullowhee  State  Normal  School.  Our 
reasons  for  this  conclusion,  stated  shortly,  are  as  follows : 

Chapter  fiO  of  the  Consolidated  Statutes  of  1919  incorporates  all  religious 
societies  grouped  into  congregations  after  they  have  elected  trustees  to 
hold  their  propert.v.     Section  3571  is  In  the  following  words : 

The  trustees  of  any  religious  body  may  mortgage  or  sell  and 
convey  in  fee  simple  any  land  owned  by  such  body  when  directed 
to  do  so  by  such  church,  congregation,  society  or  denomination 
or  its  committee,  board  or  body  having  charge  of  its  finances, 
and  all  such  conveyances  so  made  or  heretofore  made  or  here- 
after to  be  made  shall  be  effective  to  pass  the  land  in  fee 
simple  to  the  purchaser  or  to  the  mortgagee  for  the  purposes 
in  such  conveyance  or  mortgage  expressed ;  and  they  may  sell 
or  mortgage  its  ])ersonal  property. 

Here,  then,  is  the  direct  statutory  authority  conferred  upon  trustees  of 
congregations  to  dispose  of  its  real  estate.  The  claim,  however,  is  that  this 
conveyance  by  David  Rogers  creates  a  trust  in  such  way  that  if  the 
trxistees  of  this  particular  church  should  convey  this  property,  a  right  will 
arise  immediately  in  the  heirs  of  David  Rogers  to  enter  upon  the  land  and 
declare  the  conveyance  void  and  consequently,  the  trustees  of  this  particular 
congregation  cannot  convey  a  good  fee  simple  title  to  the  Normal  School. 
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This  principle,  liowever.  Cininot  nuder  rlie  authorities  in  North  Carolinca 
be  applied  to  the  particular  trust  created  by  David  Rogers  hereinbefore 
quoted.  ( 1 )  The  trust  itself  contemplates  by  the  use  of  the  terms  "dis- 
pose of  that  conditions  may  arise  in  which  it  would  be  necessary  or  cou- 
venient  for  the  congregation  to  dispose  of  this  property  in  order '  to  carry 
out  the  purposes  of  its  organization.  Particuhirly  is  tliis  a  proper  inter- 
pretation of  the  words  "dispose  of"  in  the  liglit  of  the  above  quoted  section 
from  the  Consolidated  Statutes.  3571.  The  provision  was  incorporated  in 
the  deed  with  knowledge  of  tbe  existence  of  this  authority  in  the  trustees 
and  the  terms  used  could  have  no  meaning  at  all  unless  they  are  to  be 
interpreted  in  the  light  of  this  general  provision,  which  was  a  law  at  the 
time  and  had  been  for  many  years  before  the  conveyance  was  made. 

(2)  Independent  of  this,  there  is  no  clause  of  reverter  in  the  deed  and 
no  clause  declaring  it  void  in  case  the  property  was  conveyed  for  another 
purpose  by  the  trustees  of  the  church.  Thus,  it  was  said,  in  St.  James  v. 
Baglcij.  138  X.  C,  384 : 

A  grantor  can  impose  conditions  and  csni  make  a  title 
conveyed  dependent  upon  their  performance  :  but  if  he  does  not 
make  any  condition  but  simply  expresses  the  motive  which  in- 
duces him  to  execute  the  deed,  the  legal  effect  of  the  grant- 
ing words  cannot  be  controlled  by  the  language  indicating  the 
grantor's   motive. 

This  principle  was  approved  and  applied  in  Church  v.  Bragaw.  144  N.  C, 
126.  In  HaU  v.  Qidnn,  190  N.  C,  32G,  a  tract  of  land  was  conveyed  to  the 
trustees  of  the  James  Sprunt  Institute,  located  in  Duplin  County,  to  be 
used  for  the  purposes  of  education  and  for  no  other  purposes.  Thereafter,  in 
the  Private  Laws  of  1901,  Chapter  370.  the  institute  was  incorporated.  The 
Court,  Adams,  Judge,  delivering  the  opinion,  at  page  329  adopts  the  fol- 
lowing principle : 

We  believe  there  is  no  autlioritative  sanction  of  the  doc- 
trine that  a  deed  is  to  l>e  construed  as  a  grant  on  a  condition 
subsequent  solely  for  the  reason  that  it  contains  a  clause 
declaring  the  purpose  for  which  it  is  intended  the  granted 
premises  shall  be  used,  where  such  purpose  will  not  enure 
specially  to  the  benefit  of  the  grantor  and  his  assigns,  but  is 
in  its  nature  general  and  public. 

This  applies  directly  to  tlie  case  discussed. 

Again,  at  the  same  term  of  court,  in  Shields  v.  Harris,  page  520,  the  fol- 
lowing words  were  used : 

In  trust  that  tliey  shall  appropriate  and  set  apart  said  piece 
or  parcel  of  land  as  the  burying  ground  for  tlie  use  of  the 
Methodist   Episcopal    Church. 

The  Court  held  that  this  did  not  create  such  a  trust  as  that  the  trustees 
could  not  convey  the  land  and  at  the  same  time  give  a  good  title,  and  puts 
the  decision  distinctly  upon  tlie  ground  that  there  was  no  clause  of  re- 
verter or  any  clause  declaring  that  the  conveyance  sliould  be  void  in  case 
the  land  was  used  for  another  purpose.  There  is  neither  of  these  in  the 
instant  case. 

It  cannot  then  be  held  that  under  the  existing  conditions  the  heirs-at- 
law  of  David  Rogers  have  any  rights  in  and  to  the  premises.     In  the  opinion 
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of  this  office,  then,  the  trustees  of  the  Methodist  Episcopal  Cniurch,  South. 
at  Ciillovvhee.  acting  under  authority  from  tlie  congregation  itself,  can 
execute  and  convey  a  good  fee  simple  title  to  the  State  Normal  School 
at   Cullovvhee. 


Municipal  Corporation — Repeal  of  Charter 

January   13,   1927. 

I  return,  herewith,  your  bill  to  repeal  the  charter  of  the  town  of  Laurel 
Park.  It  seems  well  established  in  North  Carolina  that  the  General  As- 
sembly, unless  restrained  by  the  Federal  Constitution,  has  the  power  of  life 
and  death  over  municipal  corporations.  The  United  States  Supreme  Court 
lias  held  that  this  power  in  the  State  to  destroy  its  municipal  corporations 
is  not  greater  than  its  power  to  repeal  its  legislation.  So,  therefore, 
if  the  act  rei:»ealing  the  charter  of  the  town  in  any  way  impairs  the  obli- 
gation of  its  contracts,  it  would  be  void. 

I  have  considered  your  bill  carefully  and  think,  as  drawn,  it  safe-guards 
the  rights  of  all  creditors  of  the  town  and  in  no  sense  impairs  the  obli- 
gation of  its  outstanding  bonds.  Consequently,  the  act  if  it  became  a  law 
would  be  constitutional.  A  creditor  has  the  same  security  after  as  before 
its  enactment  and  that  .-ecurity  is  as  readily  enforced  after  as  well  as 
before  the  enactment. 


World  War  Veterans  Loan 

January   14.  1927. 

I  have  your  letter  of  January  5  in  which  you  submit  certain  inquiries 
with  respect  to  the  operation  of  the  World  War  Veterans  Loan  Act,  and  ask 
for  my  opinion  thereon.    I  answer  as  follow^s : 

(1)  Is  an  ex-.service  man  who  entered  the  U.  S.  Military  Academy  at 
West  Point  as  a  cadet  in  June.  lOlS,  and  graduated  in  June,  1922,  subse- 
quently resigning  and  receiving  an  honorable  discharge,  eligible  for  a  loan? 

Upon  the  facts  so  stated,  nothing  else  apearing.  I  ani  of  opinion  that  such 
person  would  not  be  eligible  for  a  loan. 

(2)  Is  an  ex-service  man  who  holds  an  estate  by  entireties  entitled  to 
a  loan  upon  this  property? 

Yes.  Care  should  be  exercised  to  see  that  both  the  husband  and  the  wife 
execute  the  notes  as  well  as  the  deed  of  trust. 

(3)  Is  a  woman  who  served  in  the  army  nurse  corps  eligible  for  a  loan? 
Yes. 

(4)  Is  a  woman  who  served  in  the  army  nurse  corps,  and  who  owns 
an  one-third  undivided  interest  in  a  home  (the  other  two-thirds  being 
owned  by  two  sisters)  entitled  to  a  loan  to  make  improvements  on  the 
property  ? 

No.     There  should  be  undivided  ownership  as  the  basis  for  the  loan. 

(5)  A  soldier  was  inducted  into  the  service  on  September  29,  1918,  and 
discharged  December  29,  1918.  His  entire  service  was  more  than  sixty 
days  but  he  served  less  than  sixty  days  prior  to  the  signing  of  the  Armis- 
tice.    Is  he  eligible  to  receive  a  loan? 
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Yes.  I  interpret  the  expression  "who  was  in  sucli  service"  in  line  10 
to  refer  to  "the  military  or  naval  service  of  the  United  States"  in  line  o. 
and  not  to  the  period  between  April  G,  1917,  and  November  11,  1918. 

(6)  An  ex-sailor  now  lives  in  Wilmington,  a  native-born  North  Caro- 
lian,  bnt  at  the  outbreak  of  the  war  was  living  in  Norfolk,  Va.,  and 
working  at  the  U.  S.  Naval  Base  in  the  Civil  Service  and  enlisted  in 
the  Navy  while  there.  His  father  is  a  native  of  Oxford  and  has  resided 
there  for  more  than  forty  years.  The  ex-sailor  has  never  been  a  taxpayer 
in  Virginia  but  has  been  a  taxpayer  in  North  Carolina  since  the  war.  Is 
he  eligible  to  receive  a  loan? 

Upon  the  facts  as  set  out,  this  person  would  not  be  entitled  to  a  loan. 
The  benefits  of  the  act  are  limited  to  a  person  "who,  at  the  time  of  entering 
such  service,  was  a  resident  of  the  State  of  North  Carolina."  It  does  not 
appear  that  this  party  was  such  a  resident,  but  on  the  contrary,  that  he 
was  a  resident  of  Virginia.  Other  facts  might  change  my  opinion  about 
this,  but  I  am  basing  this  reply  strictly  upon  the  statement  contained  in 
your  letter. 


State  Colleges —Paving  Assessments 

February  1.  1927. 
I  have  your  letter  of  January  2(>  in  regard  to  street  paving  assessments 
against  property  of  Teacher's  College. 

In  Tarlioro  v.  For'bes,  185  N.  C,  59,  Supreme  Court  held  that  public  prop- 
erty of  a  municipality,  such  as  parks,  etc..  is  subject  to  assessment  for  local 
improvements  of  the  streets.  The  general  act  on  the  subject  of  these  local 
improvements  does  not  exempt  this  class  of  property.  On  the  contrary. 
it  is  specifically  provided : 

No   lands    in    any    municipality    shall    be    exempt    from    local 
assessment. 

In  a  letter  of  September  4,  192.3.  former  Attorney  (icneral  Manning 
held  "that  both  school  and  church  property  was  subject  to  the  assessments 
for  street  paving ;  that  it  was  competent  for  the  Legislature  to  exempt 
both  or  either  of  this  class  of  property  from  assessment  for  street  im- 
provement, but  unless  this  was  expressly  done,  that  it  is  suliject  to  this 
assessment."  He  was  in  this  letter  replying  to  an  inquiry  simihir  to  yours 
in  regard  to  North  Carolina  College  for  Women  at  Greensboro. 

I  assume  that  the  assessment  is  attempted  to  be  made  under  the  general 
statute  on  the  subject  and  not  by  virtue  of  any  special  act  applicable  to 
Winston-Salem  alone.  By  the  terms  of  the  general  act  the  assessment  is 
made  a  lien  on  the  real  property  against  which  it  is  assessed.  Although 
the  Legislature  has  not  attempted  to  exempt  this  class  of  property  from 
the  assessment.  I  am  of  opinion  that  there  would  be  no  lien  against  this 
public  property  for  this  purpose. 

Tour  difiiculty  is  the  practical  one  of  finding  the  money  to  pay  the  as- 
sessment should  it  be  made.  Your  board  of  trustees  can  only  use  the  money 
appropriated  to  the  College  for  the  purposes  for  which  it  is  designated. 
The  General  Assembly  can.  of  course,  make  an  apjjropriation  for  the  pur- 
pose and  direct  its  payment  on  the  assessment.  It  seems  to  me  that  under 
these  circumstances  it  would  be  necessary  to  direct  your  efforts  toward 
obtaining  an  appropriation  for  such  a  payment. 
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Statute — ConstitutiOiVality — Civil    War 

February    2,    192T. 

You  have  been  requested  to  introduce  a  bill  to  appropriate  §10,000  to 
compensate  Mars  Hill  College  in  Madison  County  for  the  destruction  of 
one  of  its  buildings  during  the  Civil  War. 

If  Mars  Hill  College  during  the  Civil  War  was  loyal  in  the  sense  that  it 
<lid  not  give  aid  and  comfort  to  the  Confederacy,  and  one  of  its  buildings 
was  destroyed  by  Federal  tr<X)ps,  it  may  be  that  there  would  be  a  just, 
moral  claim  against  the  Federal  Government  for  compensation  for  this 
damage,  but  certainly  not  against  the  State  of  North  Carolina. 

If,  however,  the  building  in  question  was  destroyed  by  Confederate 
troops,  and  it  was  even  neutral  during  the  Civil  War,  and  the  Confederacy 
had  been  successful,  it  may  be  that  the  College  would  have  a  good,  moral 
claim  against  the  Confederacy  for  damages  for  such,  destruction.  This 
being  true,  section  G  of  Article  1  of  the  State  Constitution  applies  directly 
to  the  situation. 

The  State  should  never  assume  or  pay  or  authorize  the  collection  of  any 
debt  or  obligation,  express  or  implied,  incurred  in  aid  of  insurrection  or 
rebellion  against  the  United  States,  and  consequently,  the  General  Assembly 
of  North  Carolina  cannot  constitutionally  appropriate  the  $10,000  to  Mars 
Hill  College, 


State    Institution — Boakd   of   Directors — Contract 

February  10,  1927. 

I  have  your  letter  of  February  9.  On  page  117  of  the  Attorney  Gen- 
eral's biennial  report  for  1924-26,  there  is  an  opinion  from  this  office  cov- 
ering  the   subject   generally. 

Without  going  into  the  matter  extensively  in  this  letter,  I  have  to  say 
that  in  my  opinion  under  C.  S.  43SS  and  4390,  it  would  be  a  violation  of  the 
law  on  the  part  of  Mr,  Flanagan  to  serve  as  a  member  of  the  board  of 
trustees  of  your  college  while  contractual  relations  existed  between  that 
College  and  the  bank  or  other  company  of  which  he  is  president.  I  know 
that  there  would  be  no  moral  turpitude  in  the  contractual  relations  which 
might  exist  between  the  College  and  the  bank  and  buggy  company.  The 
act  of  making  the  contract  under  these  statutes  is  a  violation  of  the  law, 
regardless  of  good  intentions. 

Mr.  Flanagan  should  not  serve  as  a  member  of  your  board  if  you  are 
to  continue  to  carry  an  account  in  the  bank  of  which  he  is  president  or 
to  make  purchases  from  the  buggy  company  of  which  he  is  president. 


Statute — Constitutionality 

February  19,  1927. 

You  show  us  a  tentative  copy  of  a  bill  which  you  are  requested  to  in- 
troduce in  the  House.  Section  1  of  the  proposed  act  requires  the  board  of 
county  commissioners  at  the  expense  of  the  coimty  to  erect  a  good  and 
substantial  flight  of  concrete  steps  leading  from  the  new  public  road  to  the 
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old  public  road  so  that  worshipers  of  the  Methodist  Episcopal  Church 
at  Bakersville  may  have  access  thereto. 

Section  2  declares  that  a  barn  standing  in  front  of  the  church  in  the 
town  of  Bakersville  is  a  public  nuisance  and  as  such,  must  be  abated  at 
once  by  the  owner  or  the  county  commissioners  of  Mitchell. 

It  appears  that  such  a  bill  if  enacted  into  law  would  conflict  with  the 
Constitution — the  first  section  with  section  29  of  Article  2  of  the  Consti- 
tution and  the  second  section  would  be  the  exercise  of  a  judicial  function 
by  the  General  Assembly  which  the  Constitution  prohibits. 


Statute — Constitutionality 

February   28,    1927. 

A  bill  proposed  to  be  introduced  by  you,  entitled  an  act  to  aid  in  the 
development  of  the  town  of  Waynesville,  has  been  submitted  to  this  office 
for  an  opinion  upon  its  constitutionality.  The  bill  provides  for  tax  on  the 
citizens  of  Waynesville  to  raise  a  fund  which  is  to  be  set  aside  and  ap- 
propriated for  the  development  of  the  town  of  Waynesville  by  aiding  and 
encouraging  the  location  of  manufacturing,  industrial  and  commercial  plants 
in  and  near  the  town  of  Waynesville,  and  directs  that  the  fund  so  raised 
is  to  be  expended  under  the  direction  of  the  chamber  of  commerce  of  that 
town.  It  goes  further,  and  in  section  2  directs  that  the  question  of  levying 
such  tax  should  be  submitted  to  the  qualified  voters  of  the  town  for  their 
approval.  It  requires  a  majority  of  those  qualified  voters  before  the  tax 
shall   be  levied. 

In  Ketchey  v.  Hedrick,  1S6  N.  C,  392,  the  Supreme  Court  held  that  such 
a  proposition  as  this  was  not  a  necessary  expense  and.  therefore,  the  gov- 
erning authorities  of  the  town  could  not  appropriate  a  sum  of  money  from 
its  general  funds  to  be  used  by  its  chamber  of  commerce  in  this  way. 
In  that  case,  though,  there  was  no  submission  of  the  proposition  to  the 
qualified  voters  of  the  city  of  High  Point,  and  consequently,  the  proposed 
action  of  the  commissioners  of  High  Point  offended  directly  against  section 
7  of  Article  7  of  the  Constitution. 

In  this  case,  however,  it  is  to  be  submitted  to  a  majority  of  the  qualified 
voters  and  it  is  only  on  their  approval  that  the  tax  can  be  levied.  We 
think  that  the  act  so  restricted  is  constitutional.  The  purpose  to  which  the 
fund  so  raised  is  to  be  devoted  ia  clearly  a  public  purpose  as  held  by  the 
Supreme  Court  of  the  United  States  in  Hackett  v.  Ottoioay,  99  U.  S.,  86. 
Sub-section  4  of  section  2787  of  the  Consolidated  Statutes  permits  the  ap- 
propriation of  the  funds  of  the  town  for  a  lawful  purpose  and  so  we  think 
that  with  a  majority  of  the  people  approving  the  tax,  the  fund  derived 
therefrom  may  be  used  for  the  purpose  stated  in  the  bill. 


Intoxicating  Liquors — Alcohol 

March  4,  1927. 
Reference  is  made  to  your  letter  of  February  26  in  which   you  ask  for 
the   opinion   of   this    office   as   to   whether    the    sale  of   rubbing   alcohol   and 
bathing  alcohol  by  druggists  is  prohibited  by  the  Turlington  Act. 

To  determine  whether  the  sale  of  an  article  is  prohibited  by  law,  we  must 
of  necessity  inquire  into  the  nature  of  the  thing  sold.  This  inquiry  neces- 
sarily raises  questions  of  fact. 
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Our  State  prohibition  law  was  inteuded  to  prohibit  the  sale  of  "intoxi- 
cating liquor."'  The  Legislature  defined  "intoxicating  liquor"  and  prescribed 
the  test  which  is  to  be  applied  in  determining  whether  a  given  article 
may  be  legally  sold.  If  the  article  in  question  contains  one-half  of  one  per 
centum  or  more  of  alcohol  by  volume  which  is  fit  for  use  for  beverage 
purposes,  its  sale  is  illegal.  This  is  a  question  of  fact,  rather  than  one 
of  law. 

If  rubbing  alcohol  or  bathing  alcohol  is  possessed  of  such  alcoholic  con- 
tent as  will  produce  intoxication  and  should  be  sold  for  beverage  purposes, 
such  sale  is  illegal.  This  is  also  a  question  of  fact,  rather  than  a  ques- 
tion of  law. 

If  the  article  mentioned  is  a  medicinal  prepai'ation  sold  for  such  and  not 
for  use  as  a  beverage,  my  opinion  is  that  the  sale  would  not  be  unlawful. 
That  involves  a  question  of  fact  as  well  as  of  law. 

As  an  aid  in  passing  upon  the  question  propounded,  attention  is  called 
to  the  rule  of  construction  applied  to  penal  statutes.  Such  statutes  must  be 
construed  strictly.  But  such  rule  is  never  to  be  applied  so  strictly  as  to 
defeat  the  clear  intention  of  the  Legislature. 

An  opinion  on  this  subject  was  given  by  former  Attorney  General  Man- 
ning, February  6.  1924.  It  is  found  in  the  biennial  report  of  the  Attorney 
Genei-al  for  192.3-24,  at  page  319.  I  herewith  send  you  copy,  as  it  may  be 
of  further  aid  to  you. 


Statute — When  Effective 

March  12,  1927. 

A  bill  which  was  recently  enacted  into  law  entitled,  "An  Act  to  Provide 
for  the  Administration  of  the  Fiscal  Affairs  of  Counties"  contains  in  Section 
15  thereof  minute  machinery  for  the  making  of  contracts  requiring  the  pay- 
ment of  money  by  counties  and  for  the  drawing  of  wari'ants  and  orders  for 
the  payment  of  money.  In  many  particulars  this  machinery  is  different 
from  that  which  now  prevails  in  such  matters  in  the  various  counties  in  the 
State. 

The  Act  itself,  in  Section  27,  declares,  "This  Act  shall  be  in  force  from  and 
after  its  ratification."  It  was  ratified  March  7,  1927.  Some  question  has 
been  raised  upon  the  application  of  Section  15  to  the  fiscal  affairs  of  the 
various  counties  of  the  State  immediately  upon  the  ratification  of  the  Act. 
Ordinarily  it  could  apply  under  such  conditions.  It  does  not  apply,  however, 
under  the  particular  Act,  until  July  1.  1927,  Section  15  of  the  Act  being 
dependent  upon  the  provisions  of  the  Act  set  out  previous  thereto.  Stated 
shortly.  Section  15  is  in  reality  but  a  part  of  the  general  machinery  pro-, 
vided  by  the  Act,  which  becomes  effective  only  at  the  end  of  the  present  fiscal 
year. 

The  Machinery  Act  of  1925,  Chapter  102,  Public  Laws  of  1925,  in  Section 
40  (d),  makes  the  fiscal  year  of  all  the  counties  close  on  the  80th  day  of  June. 
It  was  in  recognition  of  this  fact  that  the  Act  under  discussion,  in  defining 
fiscal  year  for  the  purpose  of  the  Act,  in  Sub-section  f  of  Section  2  declares : 

The  Fiscal  Year  is  the  annual  period  for  the  compilation  of 
fiscal  operations,  and  begins  on  the  first  day  of  July  and  ends  on 
the  thirtieth  day  of  June. 
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In  Stating  the  steps  leading  up  to  Section  15.  I  avail  myself  of  your  excel- 
lent analysis  of  the  Act  incorporated  in  your  letter  of  March  11th  to  Gov- 
ernor McLean : 

This  entire  Act  provides  for  inaugurating  a  budget  system  in 
all  counties  beginning  with  July  1,  1927. 

The  first  step  is  to  employ  a  County  Accountant  on  or  before 
April  1  ( Section  3 ) . 

The  second  step  is  to  secure  estimates  from  the  departments 
of  the  county  by  June  1   (Section  5). 

The  third  step  is  to  prepare  the  budget  estimate  by  the  first 
Monday  in  July   (Section  6). 

The  fourth  step  is  the  adoption  of  the  budget  by  an  appro- 
priation resolution  by  the  fourth  Monday  in  July   (Section  8). 

Section  15  prohibits  the  payment  of  any  accounts  or  making 
any  contracts  or  the  payment  of  any  funds  "unless  provision  for 
the  payment  thereof  has  been  made  by  an  appropriation  resolu- 
tion as  provided  by  this  Act."  Since  the  Act  provides  that  the 
"appropriation  resolution"  is  adopted  by  the  Board  on  or  before 
the  fourth  Monday  in  July,  the  provisions  of  this  section  cannot 
apply  until  that  resolution  is  adopted. 

Section  15  also  says  that  "the  County  Accountant  shall  esti- 
mate that  a  sufficient  unencimibered  balance  of  the  specific  appro- 
priation remains  for  the  payment  of  this  obligation. 

The  County  Accountant  is  not  appointed  until  April  1st  and 
the  luiencumbered  balance  is  not  determined  according  to  law 
until  July  1st.  This  seems  to  me  to  make  it  very  clear  that  the 
provisions  of  Section  15  cannot  apply  and  were  not  intended  to 
apply  until  after  the  beginning  of  the  new  fiscal  year  July  1st. 

It  is  clearly  established,  then,  that  Section  15.  being  so  dependent  upon 
the  other  pro^dsions  of  the  Act,  does  not  itself  become  effective  until  on  and 
after  July  1,  1927. 

This  ofiice  has  heretofore  invariably  held  that  the  biennial  appropria- 
tion bill,  though  containing  a  repealing  clause,  does  not  become  effective  until 
the  beginning  of  the  ensuing  fiscal  year,  to-wit.  July  1st.  though  in  each  of 
the  appropriation  Acts  there  was  the  usual  clau.se  that  "This  Act  shall 
become  effective  from  and  after  its  ratification.'' 


State  College — Sale  or  Lakd 


March  28.  1927. 


Under  the  original  contract  with  Mr.  Daniel  Allen,  the  North  Carolina 
State  College  of  Agriculture  and  Engineering,  after  receiving  the  cash  pay- 
ments upon  the  sale  of  the  land,  had  an  option  to  take  over  the  notes  for 
deferred  payments  and  collect  them  itself  if  so  taken  over.  The  board  of 
directors  of  the  State  College  exercised  this  option  and  took  over  the  notes 
for  deferred  payments  upon  the  tract  of  land  conveyed  by  it  to  Daniel  Allen. 
All  these  notes  are  secured  by  mortgage  upon  the  particular  tracts  of  land 
conveyed  to  the  purchasers,  and  endorsed  without  recourse  by  Allen  to  it. 

The  State  College  is  incorporated  under  C.  S.  Section  SOOG,  and  in  said 
section  has  conferred  upon  it  authority  to  biirgain.  sell,  grant,  alien  or  dispose 
of  and  convey,  and  assure  to  the  pvirchasers  any  and  all  such  real  and  per- 
sonal estate  and  funds  as  it  may  lawfully  acqiure.  The  State  College  unques- 
tionably lawfully  acquired   the   title  to   these  notes.     As   there  was  a  little 
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doubt  upon  the  original  resolution  of  the  Council  of  State  authoi-izing  the 
State  College  to  enter  into  the  transaction  which  it  did  with  Mr.  Allen 
whether  or  not  they  could  hypothecate  these  notes  after  they  had  acquired 
them  in  such  way  as  to  secure  money  borrowed  upon  them,  the  Council  of 
State  convened  on  March  21,  1927,  and  adopted  a  resolution  unanimously 
authorizing  the  State  College  to  borrow  money  on  said  notes  to  an  amount 
not  exceeding  95  per  cent  of  the  face  value  thereof. 

There  can  be  no  doubt,  we  think  now.  that  the  State  College  has  the 
authority  to  borrow  and  hypothecate  the  notes.  This  opinion,  however,  is 
limited  to  this  authority.  We  think  that  what  has  been  done  does  not  in 
any  way  render  the  State  itself  liable  for  the  payment  of  the  money  so 
borrowed,  but  the  State  College  as  a  coi'porate  entity  is  liable  for  said  amount 
so  borrowed  if  there  should  be  any  defect  in  the  security  to  this  pledge. 


Statutes — In  Pari  Materia 

May  2,  1927. 

You  call  our  attention  to  legislation  by  the  recent  General  Assembly  in  two 
laws  upon  the  same  subject,  and  ask  us  to  suggest  a  practical  construction 
of  the  laws  so  that  they  can  be  administered  in  accordance  with  the  intent 
<if  the  Legislature. 

One  of  these  acts  is  Section  59,  Chapter  148,  Public  Laws,  1927,  and  the 
other  is  Chapter  230  of  said  Public  Laws.  Chapter  148  was  ratified  March 
7th  but  takes  effect  only  from  and  after  the  30th  day  of  June.  1927.  Chapter 
230  went  into  effect,  however,  from  and  after  its  ratification.  It  was  ratified 
March  9,  1927. 

There  appears  to  be  the  following  differences  between  the  two  statutes,  the 
essential  difference  being  the  punishment  provided  for  what  seems  to  be 
identical  offenses :  The  act  which  goes  into  effect  on  the  1st  day  of  July 
punishes  the  breach  thereof  by  imprisonment  in  the  county  jail,  for  the  first 
offense,  not  less  than  thirty  days  nor  more  than  one  year,  or  by  a  fine  of 
not  less  than  .$100  nor  more  than  $1,000,  or  by  both  such  fine  and  imprison- 
ment. On  a  second  or  subsequent  conviction,  the  punishment  is  not  less  than 
ninety  days  nor  more  than  one  year,  and  in  the  discretion  of  the  court,  a 
fine  of  not  more  than  $1,000.  In  the  second  act.  which  goes  into  effect  at 
once,  the  conviction  without  dividing  the  offense  into  two  degi'ees,  requires 
the  offender  to  be  fined  not  less  than  $50  or  imprisoned  not  less  than  thirty 
days,  or  both,  at  the  discretion  of  the  court,  "and  the  judge  shall  upon  con- 
viction deny  said  person  or  persons  the  right  to  drive  a  motor  vehicle  on 
any  of  the  roads  defined  in  this  act  for  a  period  of  not  more  than  twelve 
months  nor  less  than  ninety  days."  Tliis  latter  clause  is  a  punishment  in 
addition  to  the  punishment  contained  in  Section  59  of  Chapter  148.  It  is 
observable  that  the  latter  act,  which  is  now  effective,  provides  a  minimum 
punishment  in  all  instances,  whereas.  Section  59  provides  not  only  a  minimum 
punishment,  but  also  a  maximum  pimishment. 

In  the  practical  administration  of  the  two  acts,  therefore,  there  need  no 
conflict  arise  on  account  of  this  fact.  Under  whatever  act  the  defendant 
might  be  indicted  and  convicted,  the  court  in  imposing  the  punishment  might 
apply  the  minimum  of  Section  59,  and  the  maximum  of  Section  59,  without 
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at  all  exceeding  the  authority  contained  in  Chapter  230,  for  the  minimum  in 
Section  59  is  greater  than  that  in  Chapter  230. 

The  provision  in  Chapter  230  that  tlie  judge  shall  deprive  the  convicted 
person  of  the  right  to  drive  a  motor  vehicle  upon  the  particular  highways 
specified  would  be  effective  even  after  the  1st  day  of  July  because  it  is  new 
legislation  as  compared  with  Section  59,  and  became  the  law  (the  act  being 
ratified  two  days  after  the  previous  act)  on  March  9,  1927.  Of  course,  before 
the  1st  day  of  July,  1927,  any  conflict  in  the  two  acts  is  not  material  because 
the  last  act  controls  the  situation  absolutely  until  that  period.  Construing 
the  two  acts  together,  they  being  in  pari  materia,  we  think,  however,  as  above 
stated,  that  the  judges  can  avoid  any  practical  difficulty  by  following  the 
above  suggestions. 

We  think  it  best  to  call  your  attention  to  one  feature  of  Section  59  in  this 
connection.     It  is  declared  in  the  last  clause  thereof : 

In  the  case  of  a  first  or  subsequent  conviction,  the  court  shall 
have  no  power  to  suspend  judgment  upon  payment  of  cost. 

Here  we  merely  suggest  that  there  is  in  our  constitution  a  provision  declar- 
ing that  the  executive,  legislative,  and  supreme  judicial  authority  of  the 
State  shall  be  forever  kept  i^eparate  and  distinct.  This  part  of  Section  59, 
it  seems,  is  a  plain  interference  by  the  legislative  department  with  the  judicial 
function  imposed  by  the  Constitution  upon  the  judges  of  the  State.  To  declare 
the  maximum  and  minimum  punishment  for  crime  defined  by  the  Legislature 
is  essentially  a  legislative  function.  To  forbid,  hov>-ever,  the  judges  of  the 
superior  court  in  the  exercise  of  their  discretion  to  suspend  judgment  in 
Avhich  the  equities  of  the  case  appeal  to  their  sense  of  justice  is  essentially, 
we  believe,  an  interference  by  the  legislative  department  with  the  judicial 
function  and  judicial  discretion,  and  as  such,  is  forbidden  by  the  Consti- 
tution. 


University — Escheats — Dividends 

May  24,  1927. 

As  I  told  you  over  the  'phone.  I  du  not  think  that  the  case  of  University  v. 
Railroad,  76  N.  C,  103,  is  controlling  upon  the  right  of  the  treasurer  of  the 
A.  &  N.  C.  Raih'oad  to  pay  dividends  remaining  in  his  hands  unclaimed  for 
five  years  to  the  University  of  North  Carolina.  It  is  difficult  to  state  my 
reasons  for  such  view  within  the  limits  of  a  letter  and  at  the  same  time 
make  them  clear.  In  the  first  place,  however,  though  there  has  been  no 
change  in  the  wording  of  the  Constitution  in  regard  to  the  matter  involved, 
there  has  been  some  change  in  the  location  of  the  particular  provision  rela- 
tive to  the  discussion. 

It  is  true  that  Judge  Bynum  in  the  case  in  the  76th  pays  no  attention  to 
the  punctuation  of  the  particular  clause  in  the  Constitution.  I  think,  how- 
ever, that  this  disregarded  the  rule  that  Constitutions  are  to  be  construed 
as  far  as  humanly  possible  as  stating  what  they  mean  interpreted  in  a 
common-sense  way.     The  particular  provision  involved  is  this : 

Sec.   7,   Art.  9.     That   all   the  property   which    has   heretofore 
accrued,  to   the  State  or   shall   hereafter  accrue   from   escheats. 
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unclaimed  dividends,  or  distributive  shares  of  estates  of  deceased 
persons  shall  be  appropriated  to  the  use  of  the  University. 

Certainly,  the  grammatical  construction  of  this  clause  as  contained  in  the 
Constitution  separates  unclaimed  dividends  from  distributive  shares.  Dis- 
tributive shares  have  a  distinct  meaning  under  North  Carolina  law,  and  have 
always  had  such  meaning.  The  term  "dividend,"  though  applicable  to  other 
cases,  is  very  frequently  used  in  connection  with  dividends  derived  from 
investments  in  shares  of  corporations.  Judge  Bynum  in  the  case  simply 
holds  that  the  expression  "dividend"  used  in  the  Constitution  is  an  alterna- 
tive form  of  stating  distributive  shares  of  deceased  persons,  but  it  is  very 
clear  that  the  use  of  the  word  "dividend"  as  indicating  a  distributive  share 
is  very  uncommon.  It  is  scarcely  to  be  supposed  that  the  able  men  construct- 
ing a  Constitution  would  use  tex'ms  in  that  loose  way.  The  very  fact  that 
the  term  "dividend"  has  not  a  well  defined  meaning  opens  the  door  for  the 
General  Assembly  to  define  it.  the  Constitution  itself  not  having  defined  it. 

It  was  on  the  same  principle  that  cases  decided  since  the  case  in  the  76th 
have  permitted  the  General  Assembly  to  define  the  term  "petty  misdemeanors" 
used  in  the  Constitution,  the  term  "offer  to  vote,"  and  the  term  "speedy." 
Judge  Bynum  also  proceeds  and  declares  that  even  though  the  Constitution 
should  be  construed  to  mean  dividends  of  corporations,  yet  the  Constitution 
itself  would  offend  against  the  provision  of  the  Federal  Constitution  that 
prohibits  a  State  from  impairing  the  obligation  of  a  contract. 

This  reasoning  under  more  modern  decisions  is  certainly  not  sound.  As 
soon  as  a  corpoi-ation  declares  a  dividend,  that  dividend  ceases  to  be  its  own 
property  and  between  it  and  the  stockholder  becomes  a  debt  due  by  it  to  its 
stockholder.  Just  here,  then,  comes  in  the  change  made  in  the  statute  by 
the  commissioners  appointed  to  revise  the  statutes  in  1881,  with  the  result, 
the  Code  of  1883.  They  incorporated  in  the  Code  the  provision  which  is  now 
Section  5780  of  the  Consolidated  Statutes.  This,  of  course,  Avas  after  the 
decision  in  the  case  in  the  76th.  If  you  will  examine  that  section,  it  deals 
with  all  classes  of  personal  property,  not  simply  dividends  in  corporations, 
but  choses  in  action,  and  in  fact,  as  said  before,  it  includes  every  species  of 
personal  property. 

This  in  itself  puts  a  different  phase  upon  the  question.  It  was  a  universal 
rule  of  the  common  law  that  all  unclaimed  personal  property,  bona  va  cantm, 
all  goods  wanting  an  owner,  vest,  in  the  sovereign  as  well  to  preserve  the 
peace  of  the  public  as  in  trust  to  be  employed  for  the  safety  and  ornament 
of  the  commonwealth.  This  was  a  rule  of  the  common  law  at  the  time  the 
Constitution  of  1868  was  adopted.  Section  5786  of  the  Consolidated  Statutes 
l)ut  de<:'lares  what  was  the  rule  of  law  previous  to  the  Constitution  of  1868 
and  assigns  the  State's  rights  in  derelict  personal  property  to  the  University. 
Mere  choses  in  action  at  common  law  were  not  considei'ed  property.  They 
are  property,  however,  by  the  express  declaration  of  the  Legislature  and 
have  become  property  in  common  usage  at  the  present  day.  Certainly,  prop- 
erly limited,  with  the  rights  of  the  creditor  protected  even  better  than  they 
are  under  the  general  law.  the  General  Assembly  has  constitutional  authority 
to  treat  choses  in  action  as  vacant  property  and  assign  the  same  to  the  Uni- 
versity when  unclaimed  within  the  periods  prescribed  in  the  statute.  Those 
periods  as  a  matter  of  fact  extend  as  far  as  the  statute  of  limitations  extends 
the  right  to  a  creditor  to  bring  an  action  against  a  debtor,  and  indeed,  farther. 
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for  a  corporation  has  no  right  to  turn  tlie  dividend  over  to  the  University 
until  five  years  have  elapsed  without  any  claim  being  made  for  the  dividend, 
and  the  University  is  liable  to  an  action  for  the  amount  of  the  same  within 
ten  years  of  its  receipt.  The  statute  of  limitations  runs  no  further  than 
ten  years,  even  in  a  certain  class  of  trusts  relating  to  personal  property. 

There  is  still  another  reason  why  the  University  should  take  these  divi- 
dends. The  railroad  itself  has  no  right  to  them.  It  is  a  fund  held  in  its 
treasury  subject  to  the  claim  of  the  stockholder  who  cannot  be  found.  To 
require  the  railroad  to  turn  them  over,  therefore,  to  the  University  deprives 
it  of  none  of  its  property  rights.  It  does  not  deprive  the  unknown  owner  of 
the  dividend  of  any  right  of  action  that  he  or  she  might  have  against  either 
the  railroad  company  or  the  University.  The  I'ailroad  company  could  defend 
by  setting  up  the  fact  that  it  had  turned  the  dividend  over  to  the  University 
under  this  statute,  and  the  University,  sutficient  time  having  elapsed,  could 
set  up  the  bar  of  the  statute. 

If  this  is  in  any  sense,  then,  a  transfer  of  the  property  of  A  to  B  within 
the  meaning  of  the  prohibition  of  the  Constitution,  then  I  do  not  understand 
what  that  means.  It  is  a  police  regulation  intended  to  dispose  of  and  put 
to  a  beneficial  use  derelict  property  of  all  kinds,  and  as  such,  is  a  salutary 
provision  and  I  think  constitutional,  notwithstanding  the  case  in  76  N.  C. 


State  College — Tort — Liability 

August  10,  1927. 

You  state  in  your  letter  of  August  18th  that  F.  J.  Forbes,  Jr.,  last  Sep- 
tember shipped  his  trunk  by  express  addressed  to  himself  in  care  of  the 
College.  It  reached  Raleigh  on  one  of  the  opening  days  of  the  school.  At 
that  time  of  the  year  trunks  are  brought  in  in  tremendous  numbers  by  freight, 
expi'ess,  drayage.  and  otherwise,  and  unless  a  trunk  bears  the  particular  room 
address,  it  is  usually  piled  or  stacked  on  the  outside  in  front  of  the  office  of 
the  superintendent  of  buildings,  there  being  no  space  inside  to  hold  the 
number  that  are  received  in  so  short  a  time. 

After  the  rush  was  over  it  appeared  that  Mr.  Forbes'  trunk  was  missing, 
and  upon  calling  the  matter  to  the  attention  of  the  express  office  they  pro- 
duced a  receipt  signed  liy  Mrs.  ^Marion  Mason,  the  matron  of  your  dormitories, 
and  claimed  that  delivery  had  been  made.  This  signature  was  that  of  Mrs. 
Mason.  The  conditions,  however,  under  which  the  delivery  was  made  make 
it  exti-emely  doubtful  as  to  whether  the  trunk  was  ever  received.  Mrs.  Mason 
was.  necessarily,  more  or  less  dependent  upon  information  furnished  her  by 
the  driver  for  checking  the  large  number  of  trunks  that  were  delivered.  It 
is  entirely  probable  that  the  trunk  was  delivered  to  one  of  the  other  insti- 
tutions of  the  city  and  thus  lost. 

Upon  this  you  inquire:  (1)  Whether  or  not  the  College  assumed  any  lia- 
bility under  the  above  conditions  to  compensate  Mr.  Forbes  for  his  loss.  It 
is  entirel.v  clear  that  the  College  as  an  institution  conducted  by  the  State 
and  supported  Iiy  the  State  is  in  no  sense  liable  to  respond  in  damages  caused 
by  the  default  or  neglect  of  any  of  its  servants,  agents  or  employees. 
(2)  Wliether  or  not  Mr.  Forbes  can  recover  from  the  express  company  value 
of  the  trunk  and  its  contents  thus  lost  is  a  matter  which  would  depend 
entirely  upon   the  development  of  the  facts  upon  the  trial.     The  fact  that 
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Mrs.  Mason  gave  a  receipt  undei-  the  circumstances  would  be  only  evidential 
and  it  would  not  be  conclusive,  as  the  giving  of  the  receipt  could  be  explained 
nnder  the  circumstances.  The  contract  of  the  express  company  was  to  deliver 
the  trunk  at  the  State  College  to  Mr.  Forbes  himself.  They  could  only  relieve 
themselves  of  responsibility  under  this  contract  by  showing  that  they  had 
conformed  to  its  provisions  by  delivering  the  trunk  to  Mr.  Forbes  or  to 
someone  authorized  by  him  to  receive  it. 


License  Tax — County — Optional 

August  25,  1927. 

The  question  has  arisen  as  to  whether  the  county  in  levying  a  license  tax 
under  Section  181  of  Chapter  80,  Public  Laws  of  1927,  the  Revenue  Act,  must 
levy  the  same  amount  as  that  levied-  by  the  State  on  a  particular  kind  of 
business.    Upon  this  you  ask  for  my  opinion. 

I  am  of  opinion  that  it  is  not  obligatory  upon  the  county  commissioners  to 
levy  the  same  license  tax,  when  permitted  to  make  such  levy  at  all  under 
Section  181,  as  does  the  State  on  the  same  business.  The  county  may  levy  a 
tax  equal  to  that  levied  by  the  State  or  less  than  that,  or  none  at  all,  it 
being  within  the  good  judgment  and  discretion  of  the  commissioners  as  to 
the  rate  at  which  the  license  tax  shall  be  levied  within  the  limits  fixed  by 
Section  181  in  each  particular  case. 

The  question  has  also  arisen  as  to  the  right  of  the  board  of  commissioners 
to  make  a  refund  where  one  taxpayer  has  paid  the  license  tax  at  a  higher 
rate  than  that  fixed  by  the  commissioners.  It  is  my  opinion  that  your  board 
does  have  the  right  to  make  such  refund. 


State  Institutions — Bid  Check 

September  7,  1927. 

I  am  in  receipt  of  your  letter  of  September  6th  in  regard  to  bid  check  of 
Burlington  Hardware  Company. 

Undoubtedly  the  institution  has  the  right  to  retain  the  check  if  the  bidder 
refuses  to  carry  out  the  contract.  It  appears  from  this  correspondence  that 
there  may  be  some  doubt  as  to  whether  the  work  was  included  within  the 
specifications.  That  is  a  question  of  fact  upon  which  I  could  not  pass.  The 
specifications  should  always  be  so  clear  and  definite  that  there  can  be  no 
misunderstanding  as  to  their  meaning.  If  the  specifications  were  of  such 
doubtful  import  as  to  reasonably  lead  one  astray  in  making  the  bid,  the 
institution  should  return  the  man's  check  to  him  as  his  bid  was  based  upon 
a  different  conception  of  their  proper  extent  and  meaning.  If  the  spec- 
ifications are  so  definite  and  clear  that  there  could  be  no  reason  for  his 
making  such  a  mistake,  I  am  of  the  opinion  that  the  institution  is  justified 
in  keeping  the  check. 


School  For  the  Deaf — Cherokee  Indians 

September  14,  1927. 
I  am  in  receipt  of  your  letter  of  September  8th.    You  state  that  you  have 
an  application  of  an  Indian  boy  who  is  otherwise  eligible  to  admission  into 
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the  school.    You  ask  my  opinion  as  to  whether  you  should  receive  him. 

A  similar  question  arose  with  respect  to  application  for  admission  of  an 
Indian  into  the  State  Hospital  at  Morganton.  On  August  9,  1917,  this  office 
advised  the  State  Hospital  that  as  the  Cherokee  Indians  were  wards  of  the 
United  States  Government,  they  should  not  be  admitted  to  the  Hospital.  By 
Chapter  253,  Revised  Statutes  of  the  United  States,  approved  June  4,  1924, 
it  was  enacted  by  proviso  to  Section  19  of  that  act  that  the  Cherokee  Indians 
of  the  Eastern  Band  should  not  become  citizens  of  the  United  States  or  of 
North  Carolina  until  the  completion  of  the  allotment  of  the  lands  and  record- 
ing of  the  deeds  as  provided  for  therein.  I  understand  that  this  allotment 
and  recordation  of  the  deeds  has  not  been  completed. 

In  addition  to  that,  by  C.  S.  5888  the  School  for  the  Deaf,  located  in  Morgan- 
ton,  is  "for  the  white  deaf  children  of  the  State."  Again,  by  C.  S.  582  it  is 
enacted  that  the  directors  shall  admit  "for  the  purposes  of  education  all 
white  deaf  children  resident  of  the  State"  meeting  certain  other  require- 
ments. 

In  view  of  these  provisions  of  the  statute  and  of  the  situation  with  respect 
to  these  Indians,  I  am  of  opinion  that  your  institution  is  only  for  white  deaf 
children  and  that  you  should  decline  to  receive  the  Indian  boy  refei'red  to. 


State  School  For  the  Blind — Compulsory  Education 

October  3,  1927. 

I  am  in  receipt  of  your  letter  of  September  29th.  The  parent,  failing  to 
send  his  child  to  the  School  for  the  Blind  and  Deaf  as  required  by  III  C.  S. 
5764-5768,  should  be  prosecuted  in  the  county  where  he  lives.  As  you  have 
complied  with  all  of  the  requirements  of  the  statute  as  affects  your  Insti- 
tution, I  suggest  that  you  now  call  this  failure  to  the  attention  of  the  welfare 
officer  in  the  county  where  the  child  resides.  If  there  be  no  welfare  officer 
in  the  county,  I  suggest  that  you  lay  all  of  the  facts  before  the  solicitor  of 
the  distx'ict. 


State  Institutions — Heating  Plant 

October  11,  1927. 

I  am  in  receipt  of  your  letter  of  October  7th.  As  you  know.  I  am  without 
authority  to  give  official  opinions  except  to  those  officers  or  departments  of 
the  Government  who  are  charged  with  public  duties  with  respect  to  the 
inquiries  they  submit.  I  assume  that  such  is  the  case  with  respect  to  all  of 
your  questions  and,  therefore,  answer  them. 

(1)  It  is  the  duty  of  the  county  commissioners  to  provide  for  monthly 
payment  of  teachers.  Recent  acts  on  the  subject  give  them  plenary  authority 
for  this  purpose  and  of  course,  the  county  board  of  education  has  no  longer 
any  authority  to  borrow  money  for  any  purpose.  The  payment  of  teachers 
is  by  the  county  authorities.  The  money  furnished  by  the  State  will  at  the 
proper  time  be  turned  over  to  county  authorities,  but  pending  that,  it  is  the 
duty  of  the  county  commissioners  to  procure  the  necessary  funds. 

(2)  The  game  warden  is  not  correct,  but  you  are. 

(3)  No.     Look  at  Section  1.  Chapter  215,  Public  Laws  of  1925. 
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(4)  The  appropriation  to  Appalachian  State  Normal  School  for  perma- 
nent improvements,  Section  G,  Chapter  147,  Public  Laws  of  1927,  is  "for  the 
following  specific  purposes :  One  dormitory  and  permanent  equipment  to 
provide  for  one  hundred  and  forty  additional  students."  Would  a  heating 
plant  be  permanent  equipment  for  this  dormitory?  Heretofore,  and  also  in 
this  act,  "permanent  equipment"  apparently  means  something  other  than  a 
heating  plant.  It  all  depends  on  the  construction  of  the  expression,  "perma- 
nent equipment.'  It  seems  to  me  that  the  term  does  not  include  the  heating 
plant.     If  you  have  other  views,  I  will  be  glad  to  give  them  consideration. 


State  Board  of  Assessments — Review 

October  12,  1927. 

You  submit  to  me  letter  of  Mr.  Lloyd  E.  Griffin  of  October  3rd.  Upon  it 
I  assume  that  you  are  asking  my  opinion  as  to  what  procedure  he  may  follow 
in  having  the  State  Board  of  Assessment  to  review  an  assessment  of  property 
made  in  his  county. 

Section  109  of  the  Machinery  Act  provides  for  the  hearing  of  specific  com- 
plaints by  the  county  commissioners.  The  procedure  is  therein  outlined.  It. 
of  course,  has  refei'ence  to  such  complaints  following  the  quadrennial  assess- 
ment of  property.  Then  under  Section  110  the  taxpayer  may  except  and 
appeal  to  the  State  Board  of  Assessments  by  filing  written  notice  of  such 
appeal  with  the  county  board  of  commissioners  within  ten  days  after  their 
final  action.  He  files  with  them  statement  of  his  grounds  of  appeal  and  also 
files  notice  of  appeal  with  the  State  Board  of  Assessment  within  ten  days 
after  filing  his  notice  with  the  county  commissioners.  This  procedure  must 
be  followed  where  an  appeal  is  taken  from  the  action  of  the  county  com- 
missioners. You  will  recall  that  Sub-section  3  of  Section  0  in  preceding  acts 
did  not  have  the  proviso  which  appears  in  the  act  of  1927.  Under  preceding 
acts  the  State  Board  of  Assessment  could  and  did  take  up  complaints  with 
respect  to  the  valuation  of  property  at  any  time.  These  were  not  appeals 
from  the  county  commissioners,  but  were  more  in  the  nature  of  a  proceeding 
brought  originally  before  the  State  Board  of  Assessment.  That  still  obtains 
with  respect  to  the  proceeding  under  Sub-section  3  of  Section  5.  The  proviso 
does  speak  of  "an  appeal."  but  the  whole  preceding  part  of  the  sub-section 
shows  that  it  is  in  the  nature  of  a  complaint  which  may  be  made  to  the 
State  Board  without  the  intervention  of  an  appeal  from  the  count.v  com- 
missioners. 

If  there  is  to  be  an  appeal  from  a  specific  complaint  under  Sections  109 
and  110,  the  notice  must  have  been  filed  with  the  county  commissioners 
within  ten  days  after  the  final  values  were  fixed.  If  the  complainant  wants 
to  bring  an  original  proceeding  before  the  State  Board  of  Assessment,  and 
can  set  out  grounds  for  relief  such  as  are  cognizable  before  that  Board  under 
Sub-section  3  of  Section  5.  he  may  file  his  application  with  the  State  Board 
of  Assessment  for  relief,  but  must  do  so  within  ninety  days  after  the  final 
values  were  fixed  by  the  board  of  county  commissioners. 
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Statutes — Interpretation 

October  28,  1927. 

The  Finance  Committee  of  the  General  Assembly  of  1927  does  not  seem  to 
have  coordinated  the  Machinery  Act  with  the  subsequent  Act,  Chapter  213, 
very  successfully.  As  you  know.  Article  3  of  the  Machinery  Act  stops  short 
at  Section  7(i.  This,  no  doubt,  was  caused  by  the  Committee's  understanding 
that  Chapter  213  would  take  care  of  the  remaining  sections.  AVhen  w^e  turn 
to  Chapter  213  we  find  that  this  was  not  done  as  definitely  and  distinctly  as 
it  should  have  been  done. 

The  repealing  clause  of  that  Chapter,  Section  9,  is  in  the  following  form  : 

All  laws  and  clauses  of  laws  in  conflict  with  this  Act  are 
hereby  repealed  insofar  as  the  same  may  be  in  conflict  with  the 
terms  of  this  Act. 

This  is  a  very  unusual  repealing  clause,  and  we  think  it  bears  the 
interpretation  that  the  General  Assembly  did  not  intend  to  repeal  any  part 
of  the  Revenue  and  Machinery  Acts  of  1925  which  did  not  in  terms  conflict 
with  Chapter  213. 

There  are  three  instances  in  which  it  may  be  that  the  General  Assembly 
of  1927  intended  to  keep  alive  certain  provisions  of  the  Machinery  Act  of 
1925:  (1)  Unless  this  is  done  there  would  be  no  machinery  by  which  a 
creditor  of  a  taxpayer  may  be  garnisheed  for  his  taxes;  (2)  there  would  be 
no  law  fixing  the  commission  of  sheriflls  for  the  collection  of  taxes;  (3) 
There  would  be  no  machinery  for  allowing  discounts  and  penalties. 

(1)  If  you  will  examine  Section  65  of  the  Machinery  Act  of  1927  you 
will  find  that  they  omitted  entii'ely  the  provision  in  regard  to  the  garnishee- 
ing  for  taxes  which  has  been  included  in  the  Machinery  Act  for  many  years 
and  is  not  to  be  found  anywhere  else.  This  was  not  included  in  Chapter  213. 
The  General  Assembly,  then,  necessarily  could  not  have  intended  to  abrogate 
this  provision  entirely  for  if  so.  the  tax  collectors  would  be  materially  ham- 
pered in  the  collection  of  taxes  which  by  law  they  are  compelled  to  collect. 
As,  therefore,  it  is  so  essential  for  this  purpose,  we  construe  the  Act  of  1925, 
Section  65,  as  still  in  force  in  this  regard. 

(2)  The  tax  collectors'  commissions  are  not  provided  for  in  any  section 
of  the  Machinery  Act  of  1927  or  in  the  Supplemental  Act.  Chapter  213,  cited 
above.  This  Section  87  of  the  Machinery  Act  of  1925  has  also  been  a  part 
of  the  Machinery  Act  for  years.  See  C.  S.  8042.  This  is  necessarily  a  vital 
part  of  the  machinery  for  the  collection  of  taxes  for  there  are  still  some 
counties  in  North  Carolina,  though  very  few,  in  which  the  sheriff  is  compen- 
sated by  fees  and  commissions.  Applying  to  this  situation,  then,  the  result 
applied  to  that  under  (1)  above,  we  think  that  Section  87  of  the  Machinery 
Act  of  1927  is  still  in  force,  particularly  when  interpreted  in  the  light  of  the 
repealing  clause  contained  in  Chapter  213  cited  above. 

(3)  The  situation  in  relation  to  discounts  and  penalties  is  very  much 
more  difficult  because  Chapter  213  seems  to  occupy  the  whole  ground  and  has 
made  so  many  changes  in  the  method  of  collecting  taxes  and  in  the  settle- 
ment of  taxes  by  the  tax  collector  that  it  might  well  be  held  that  the  General 
Assembly  intended  to  abrogate  discounts  and  penalties  entirely.  This  con- 
clusion, however,  is  not  by  any  manner  or  means  certain  and  it  may  be  that 
the  Court  might  apply  the  reasoning  applied  herein  to  (1)  and  (2)  and  thus 
sustain  Section  78  of  the  Machinery  Act  of  1925. 
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Historical  Commission — Records 

February  10,  1928. 

You  are  engaged  iu  the  collection  of  ancient  documents  and  records  per- 
taining to  North  Carolina  history.  You  ask  me  for  my  opinion  as  to  the 
authority  of  counties,  towns  and  public  officials  to  turn  over  such  documents 
to  you. 

The  statute  on  the  subject  is  II  C.  S.  G145: 

Preservation  of  documents ;  copies  furnislied.  Any  state, 
county,  town,  or  other  public  official  in  custody  of  public  docu- 
ments is  hereby  authorized  and  empowered  in  his  discretion  to 
turn  over  to  the  commission  for  preservation  any  official  books, 
records,  documents,  original  papers,  newspaper  files,  printed 
books  or  portraits,  not  in  current  use  in  his  office,  and  the  com- 
mission shall  provide  for  their  permanent  preservation,  and  when 
so  surrendered  copies  therefrom  shall  be  made  and  certified 
under  the  seal  of  the  commission  upon  application  of  any  person, 
which  certification  shall  have  the  same  force  and  effect  as  if 
made  by  the  officer  originally  in  charge  of  them,  and  the  com- 
mission shall  charge  for  such  copies  the  same  fees  as  such  officer 
is  by  law  allowed  to  charge,  to  be  collected  in  advance. 

By  II  C.  S.  6142  it  is  made  the  duty  of  the  Historical  Commission  to  col- 
lect historical  data  of  this  nature.  Public  officials  charged  with  the  custody 
-of  these  documents  and  records,  not  in  current  use.  are  authorized  and 
■empowered  in  their  discretion  to  turn  them  over  to  the  Commission.  The 
statutes,  of  course,  have  reference  to  the  old  marriage  bonds,  records  of  the 
■county  courts  of  pleas  and  quarter  sessions,  both  of  which  ceased  at  the 
:adoption  of  the  Constitution  of  1868 :  and  also  to  settlements  of  estates  and 
the  older  wills. 

The  Historical  Commission  has  done  invaluable  work  in  collecting  this 
•jnaterial,  (in  many  cases  greatly  damaged)  and  restoring  it  by  expert  treat- 
Tuent,  in  binding  and  indexing  it,  and  thus  making  it  available  to  the  people 
of  the  State  and  the  country  generally.  The  Commission  gives  official  receipts 
for  all  such  documents,  books,  etc.,  so  that  public  record  can  be  made  in  the 
counties  from  which  they  come. 

Permit  me  to  expi*ess  my  personal  appreciation  of  the  invaluable  work 
this  Commission  is  doing,  and  the  hope  that  it  will  receive  full  co-operation 
from  all  officials  in  charge  of  these  documents. 


Revenue  Act — Interpretation 


March  9,  1928. 


You  have  left  us  with  a  letter  of  Mr.  E.  Warren  Wall,  Counsel  for  the 
Department  of  Taxation  of  the  State  of  Virginia,  dated  March  3rd.  Attached 
to  that  letter  are  certain  questions  running  from  1  to  5b  on  the  Revenue  Act 
of  the  State  of  North  Carolina.  Of  these  questions  you  have  answered  some 
shortly  "Yes."  I  will  take  up  only  the  questions  and  answers  which  require 
some  elaboration  of  the  categorical  "yes." 

3a.  Does  the  law  of  your  State  tax  the  corpus  of  stocks,  bonds  and  money 
lield  in  trust  by  a  resident  trustee  for  the  benefit  of  a  resident  beneficiary? 

The  original  answer   to   this  question,    "Yes,"   requires   some   modification. 
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In  North  Carolina,  shares  of  stock  in  the  hands  of  an  individual  shareholder 
are  not  subject  in  any  way  to  the  ad  valorem  tax.  An  exception  to  this, 
however,  is  shares  of  stock  in  national  banks  and  other  national  agencies. 
Bonds  of  the  State  and  the  United  States  are  not  subject  to  ad  valorem  tax, 
as  no  doubt  you  know.  It  may  be  that  there  are  certain  bonds  of  municipali- 
ties or  counties  which  are  not  subject  to  ad  valorem  tax  within  the  territorial 
jurisdiction  of  the  municipality  or  county  issuing  the  bonds.  This  is  all  of 
the  qualification  necessary  to  state  accurately  the  answer  to  the  question. 

3b.     Does  it  tax  the  income  of  such  funds? 

The  former  answer.  "Tes",  requires  modification  here.  The  statute  Section 
317,  Sub-section  E  of  the  Sub-section  2  declares  that  the  intei-est  upon  the 
obligation  of  the  United  States  or  its  possessions  or  of  the  State  of  North 
Carolina  or  any  political  subdivision  thereof  is  not  to  be  included  in  the 
gross  income  of  the  taxpayer.  Where  a  corporation  itself  pays  income  tax, 
dividends  received  by  a  resident  income  taxpayer  are  to  be  deducted  from 
his  net  income. 

4a.  Does  the  law  of  your  State  tax  the  corpus  of  such  funds  held  by  a 
non-resident  trustee  for  a  resident  beneficiary? 

The  answer  here  is  "Yes."  subject  also  to  the  above  limitations.  Section 
54  of  the  Machinery  Act  of  1927  provides  machinery  by  which  whenever  any 
personal  property  has  been  conveyed  in  trust  and  the  trustee  resides  without 
the  State  and  the  cestui  que  trust  resides  within  the  State  tlien  such  property 
should  be  listed  for  taxation  by  said  trustee  where  the  property  is  situated. 
Real  estate  so  conveyed  is,  of  course,  listed  where  the  land  lies.  The  statute 
makes  further  regulations  in  regard  to  such  listing  of  property  held  by  trus- 
tees that  are  not  especially  material  in  the  instant  case. 

4b.     Does  it  tax  the  income  from  such  funds? 

The  answer  to  this  question  was.  "Yes."  Perhaps  this  should  be  modified 
by  limiting  this  tax  to  the  income  received  by  the  resident  beneficiary. 

The  answer  to  question  5a  is  "Yes"  and  this  answer  would  be  modified  only 
under  conditions  hereinbefore  stated. 

5b.     Does  it  tax  the  income  from  such  funds? 

Section  315  of  the  Revenue  Act  deals  with  the  income  tax  imposed  upon 
fiduciaries.  That  tax  is  imposed  upon  resident  fiduciaries  independent  of  the 
location  of  the  beneficiary  of  the  trust.  It  seems  to  limit  it  to  that  part  of 
the  net  income  which  has  become  distributable  during  the  income  year.  Of 
course,  as  before  said,  the  interest  derived  on  the  class  of  securities  described: 
in  the  statute  does  not  become  a  part  of  the  income  of  any  taxpayer  in  esti- 
mating the  tax. 

The  decisions  in  North  Carolina  run  along  the  same  line  as  those  in  Vir- 
ginia run.  Alvany  v.  Poicell,  55  N.  C.  51 ;  Redmond  v.  Gom,missioners,  87 
N.  C.  122 ;  Worth  v.  Commissioners,  90  N.  C,  409 ;  Bain  v.  Railroad,  105  N.  C, 
363.  Note,  however,  the  distinction  in  North  Carolina  Railroad  v.  Commis- 
sioners. 91  N.  C.  454.  nail  v.  Fayetteville,  115  N.  C,  281;  Smith  v.  Dunn^ 
ino  N.  C.  174;  see  generally  Person  v.  Watts,  184  N.  C,  499. 


I 


Stx^te  Fair — Act  of  1927 — Interpretation 

March   13,  192S. 
You   submit  to  me  certain  questions  for  your   Board   of  Directors   of   the 
State  Fair  which  I  undertake  to  answer  as  follows : 
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(1)  Does  this  board  have  the  right  to  change  the  site  for  the  fairgrounds 
to  any  place  other  than  the  selection  made  by  the  Governor  and  Council 
of  State? 

No.  On  October  C,  1927,  I  gave  Governor  McLean  an  opinion  on  this 
subject.     Copy  of  that  opinion  is   enclosed  for   your  further  information. 

(2)  Can  this  board  buy  other  land  or  add  by  purchase  to  this  site? 
No,  not  under   present  legislation.     This  also  is   covered   by   the  opinion, 

copy  of  which  is  herewith  sent  you.  From  it  you  will  see  that  no  appropria- 
tion was  made  for  the  purchase  of  land  and  no  authorization  given  the 
Governor  and  Council  of  State,  or  any  other  body,  to  buy  land  for  this 
purpose.  The  sum  of  $200,000  from  the  City  of  Raleigh  and  the  North 
Carolina  Agricultural  Society  is  to  be  used  in  the  erection  of  buildings  or 
proper  development  of  the  site  selected,  and  the  conducting  of  a  fair  thereon. 

(3)  Is  it  mandatoi-y  that  we  proceed  to  develop  this  site  for  fairground 
purposes?  Do  we  have  the  power  to  pass  resolutions  setting  forth  our 
objections  and  postpone  action  until  we  can  ask  the  Legislature  for  further 
legislation? 

The  act.  Chapter  209.  Public  Laws  of  1927,  imdertakes  to  provide  the 
means  and  the  machinery  "for  the  purpose  of  the  holding  annually  of  a 
State  fair."  When  the  fair  is  begun,  it  is  intended  that  it  should  be  held 
each  year.  The  act  was  ratified  March  9,  1927.  No  fair  was  held  last 
year.  No  doubt  this  was  because  of  circumstances  and  conditions  which  in 
the  good  judgment  of  those  in  charge  of  the  matter  prevented  the  necessary 
preparations  within  the  required  time.  It  may  be  that  your  board  will 
find  that  present  conditions  will  operate  to  produce  a  like  result  this  year. 

It  is  within  the  purpose  of  the  act  that  the  fair  shall  begin  within  a 
reasonable  time.  The  Genei'al  Assembly  committed  certain  things  to  the 
Governor  and  Council  of  State.  They  have  acted  by  the  selection  of  the 
site.  It  has  committed  to  your  board  the  actual  management,  conduct  and 
operation  of  the  fair.  There  may  be  circumstances  and  conditions  which 
would  prevent  your  acting  in  such  time  as  will  enable  you  to  hold  a  fair 
this  year.  It  is  for  you  to  determine  within  your  good  judgment  and  dis- 
cretion as  to  whether  these  conditions  justify  you  in  not  undertaking  the 
holding  of  a  fair  during  the  year  1928.  As  public  officials,  you  will,  of 
course,  act  in  good  faith  and  with  the  purpose  of  serving  the  State  in 
accordance    with    the    intent   of    the    act   under    which    you    were    appointed. 

Possibly  something  more  should  be  said  in  view  of  the  possible  action 
you  may  take  suggested  by  the  questions  submitted.  The  City  of  Raleigh 
has  contributed  $75,000  "to  be  used  in  the  erection  of  buildings  or  proper 
development  of  the  two  hundred  acres  as  a  State  fairground  site,  and  the 
conducting  of  a  fair  thereon."  That  money  was  contributed  by  a  vote 
of  the  people  and  under  the  authority  of  Chapter  210,  Private  Laws  of 
1927.  The  act  authorizes  this  contribution  "for  the  purpose  of  assisting  in 
the  establishment  and  maintenance  of  a  State  fair  in  the  vicinity  of  Raleigh, 
under  the  conditions  and  provisions"  of  the  act  creating  your  body,  Chapter 
209,  Public  Laws  of  1927.  That  act  dedicates  for  the  purpose  "two  hun- 
dred acres  of  land  owned  by  the  State  or  any  department  thereof  within 
five  miles  of  the  State  Capitol,  the  particular  acreage  to  be  selected,  set 
apart,  and  approved  by  the  Governor  and  Council  of  State."  The  site  for  this 
purpose,  and  In  accordance  with  the  act,  has  been  selected  and  set  apart 
bv  the  authorities  charged  with  that  duty. 
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I  apprehoud  from  the  questions  submitted  and  tlie  conversation  with  you 
and  members  of  your  Board  yesterday  afternoon,  that  you  have  it  in  mind 
to  ask  the  Legislature  for  autliority  to  change  the  site  so  selected  and 
set  apart.  In  view  of  the  language  of  the  statute  under  which  tlie  con- 
tribution Avas  voted  by  the  City  of  Raleigh  and  the  inter-relation  between 
that  act  and  the  one  creating  your  board,  I  am  of  opinion  that  an  effort 
to  use  this  $75,000  for  the  erection  of  buildings  and  development  of  a  fair 
at  a  site  other  than  that  selected  by  the  Governor  and  Council  of  State 
would  present  gi-ave  legal  questions  which  ought  to  be  submitted  to  the 
Court  before  action  of  that  nature  is  taken.  Quite  probably  the  Court 
would  hold  that  the  General  Assembly  could  authorize  the  selection  of  an- 
other and  different  site  if  it  should  determine  this  to  be  the  wise  course. 
However,  into  all  of  this  there  would  necessarily  enter  a  consideration  of 
the  rights  of  the  City  of  Raleigh  and  that  good  faith  upon  which  it  had  the 
right  to  rely  when  it  made  the  $75,000  contribution. 

Summarizing,  then :  The  selection  of  a  fair  site  was  committed  to  the 
Governor  and  Council  of  State  within  certain  limitations.  That  selection 
has  been  made.  It  is  not  within  your  power  to  select  a  different  site.  No 
money  has  been  appropriated  for  the  purchase  of  a  different  or  additional 
site.  The  $200,000  which  has  or  will  come  into  your  hands  cannot  be 
spent  for  the  purchase  of  additional  land. 

You  are  charged  with  the  dut.v  of  management,  operation  and  conduct 
of  the  State  fair.  The  act  intends  that  you  shall  begin  this  operation 
within  a  reasonable  time.  To  accomplish  this,  you  should  proceed,  in  ac- 
cordance with  the  spirit  and  purpose  of  the  act.  You  should  apply  to  the 
problem  your  good  judgment  and  determine  whether  conditions  are  such 
as  to  stand  in  the  way  of  your  carr.ving  on  your  operations  and  develop- 
ment in  time  for  the  holdiiag  of  a  fair  within  this  year. 

Only  the  Court  can  determine  authoritatively  whether  you  can  use  the 
$75,000  contributed  by  the  City  of  Raleigh  for  a  fair  at  another  site, 
should  the  Legislature  undertake  to  authorize  such  action.  Questions  of 
good  faith  and  of  ix)licy  ai'ise  when  you  come  to  this  matter  which  are  well 
worthy  of  your  consideration,  even  though  the  Legislature  should  authorize 
a  different  site  and  the  Court  hold  that  the  $75,000  might  be  used  upon 
such   different  location. 


State  Fair — Act  op  1927 — Intekpketation 

March  14.  1928. 

A  gentleman,  interested  in  the  State  fair,  asked  me  this  morning  if  I 
meant  to  say  in  the  opinion  given  you  yesterday  that  the  Governor  and 
Council  of  State  could  not  make  any  change  in  the  selection  of  the  site  al- 
ready made  for  the  location  of  the  State  Fairgrounds. 

Neither  that  opinion  nor  the  one  to  Governor  McLean  of  October  6,  1927, 
covers  this  inciuiry.  I  haA-e  not  been  officially  asked  either  by  you  or  the 
Governor  as  to  this.  You  may  have  intended  to  do  so  in  the  inquiries 
you  submitted,  but  such  a  question  was  not  included. 

I  have  not  heretofore  held  that  the  Governor  and  Council  of  State  cannot 
make  a  change  in  this  location  if  they  desire  to  do  so.  There  is  nothing 
in  the  statute  which  required  the  Governor  and  Council  of  State  to  make 
the    selection    at    any    particular    time.      Certainly,    there    is    nothing    in    the 
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statute  to  prevent  the  two  bodies  fi'om  conferring  upon  the  subject,  getting^ 
the  views  of  each,  and  acting  in  sucli  harmony  as  may  be  possible  from  such, 
interchange  of  attitude  and  opinion. 

I  understand  that  it  was  desired  by  your  boai'd  that  the  Governor  and 
Council  of  State  make  some  slight  change  in  the  boundaries  of  the  location 
so  as  to  give  you  some  other  and  additional  frontage  on  the  highway. 
There  is  nothing  in  the  statute  to  prevent  such  action  by  the  Governor 
and  Council  of  State  if  such  change  should  meet  their  approval.  But  as 
I  have  stated  both  in  the  opinion  to  the  Governor  of  October  6,  1927,  and 
in  that  to  you  of  yesterday,  the  selection  and  setting  apart  of  the  site  is 
for  the  Gpvei'nor  and  Council  of  State,  and  your  board  has  no  control  over 
that. 


Commissioner  of  Wrecks — Compensation 

March  16,  1928. 

In  reply  of  yours  of  March  11.  You  put  two  cases  to  this  office  and  request 
our  opinion  upon  them  as  to  your  compensation. 

(1)  A  ship  strands  on  the  beach.  The  ship  and  cargo  are  insured.  The 
underwriters'  agent  takes  charge  and  sells  the  ship  and  cargo  to  private 
individuals  sometimes  and  at  other  times  lands  the  materials  and  cargo 
on  the  beach  and  sells  at  public  auction.  Is  the  Commissioner  of  Wrecks 
entitled  to  2i/^  per  cent  commission? 

Chapter  134,  of  that  Consolidated  Statutes,  entitled  "Wrecks"  evidently 
intends  that  there  shall  be  some  public  official  in  the  immediate  district 
along  the  seacoast  who  shall  take  charge  of  wrecked  vessels  and  cargo 
within  his  district.  The  object  of  this  is  to  protect  the  property  from  dep- 
redation in  the  absence  of  the  owners  or  some  person  representing  the 
owners.  Section  8086  requires  the  Commissioner  in  whose  district  the  vessel 
is  stranded,  or  his  duly  authorized  agent,  to  repair  at  once  to  such  wrecked 
ship  or  vessel  and  upon  the  permission  of  its  master  to  summon  immediately 
a  sufficient  number  of  men,  who,  acting  under  his  direction,  shall  at  once 
proceed  to  save  the  cargo  and  material  of  such  wrecked  vessel.  This  re- 
quires him  to  repair  at  once  to  the  wrecked  vessel  and  to  take  charge  of 
the  situation  only  upon  the  permission  of  the  master  of  the  vessel  when 
he  is  present.  The  object,  of  course,  is  to  save  the  goods  and  material  in 
such  way  as  to  prevent  as  little  loss  to  the  owners  as  possible.  The  master 
represents  the  owners  and  consequently,  his  permission  must  be  obtained 
before  the  Commissioner  takes  charge  of  the  property. 

The  succeeding  three  sections  deal  with  the  salvage  of  the  property 
and  compensation  for  the  salvage  after  the  Commissioner  has  taken  charge 
of  the  property.  If  the  master  had  been  drowned  or  in  any  way  has  not 
charge  of  the  wrecked  vessel"  and  its  goods,  we  think  it  the  duty  of  the 
Commissioner  to  take  charge  of  this  property  when  no  one  is  present  ta 
represent  the  owner  in  an  authorized  way,  regardless  of  the  permission 
of  the  master  when  it  is  not  possible  for  him  to  give  it. 

If  the  vessel  and  goods  have  been  abandoned  to  the  underwriters  as  a 
total  loss,  then  the  underwriters  become  the  owners  of  the  wrecked  vessel 
and  goods.  They  are  the  ones,  therefore,  who  have  authority  to  deal  with 
this  derelict  vessel  and  goods.  We  think,  therefore,  that  under  such  con- 
dition,  and  only   under   such   condition,    can    the  agent   of   the    underwriters 
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taK.e  charge  of  the  property  in  such  way  as  to  prevent  your  exercise  of 
authority  in  taking  charge  of  it  yourself  as  a  puhlic  official. 

(2)  Some  times  \yhen  a  ship  is  wrecked,  thus  becoming  a  total  loss, 
there  is  no  insurance  at  all.  The  captain,  however,  being  present  and  in 
charge  as  representing  the  owners,  sells  the  property  and  cargo  salvaged 
himself  and  collects  the  proceeds.  It  is  manifest,  we  think,  that  the  captain 
or  master  in  this  represents  the  owner  and  has  authority  under  maritime 
law  to  act  for  and  in  behalf  of  them  in  the  sale  of  the  wrecked  vessel  and 
cargo. 

Now,  we  come  to  section  8090,  which  fixes  your  compensation.  If  any 
owner  or  merchant  (this,  of  course,  includes  the  master  as  representing 
such  owner  or  merchant)  shall  remove  any  such  goods  or  stranded  property 
from  the  custody  of  anj'  Commissioner  mthout  a  sale,  then  such  Com- 
missioner is  allowed  2i^  per  cent  compensation  upon  the  value  of  such 
property  removed.  In  order  to  entitle  the  Commissioner  to  this  compensa- 
tion, the  property  must  have  been  in  the  custody  of  the  Commissioner.  The 
right  of  the  Commissioner  to  take  charge  of  the  property  has  been  limited 
in  the  preceding  sections,  as  hereinbefore  stated,  to  his  taking  charge  of 
the  wreck  in  the  absence  of  the  master  or  owner,  or  with  the  permission 
of  the  master  or  owner.  The  Commissioner  takes  charge  of  all  derelict 
property,  but  property  is  not  derelict  if  it  is  still  under  the  charge  of  tlie 
owners  or  their  representative,  the  master. 

We  think  this  is  a  proper  interpretation  of  the  statute.  Consequently, 
if  the  owner  or  master  has  charge  of  the  property  and  it  has  not  been 
placed  in  the  custody  of  the  Commissioner  with  their  consent,  the  Com- 
missioner would  not  be  entitled  to  the  2i^  per  cent  commission  upon  the 
value  of  that  property  when  sold.  It  would  be  otherwise  when  he  has 
taken  possession  with  such  consent.  It  is  only  also  under  conditions  which 
justify  the  underwriters  in  taking  charge  of  the  property  that  they  could 
remove  or  sell  the  property  from  under  the  custody  of  the  Commissioner 
without  subjecting  themselves  to  the  payment  of  the  2i^  i^r  cent  com- 
mission authorized  by  section  8090. 


Accountancy   Act — Ivectprocal   Provision 

March  23,   192S. 

You  state  that  there  is  a  person  in  Illinois  who  desires  to  obtain  a 
certificate  of  qualification  under  subsection  5  of  section  II,  Chapter  2G1. 
Public  Laws  of  1925,  "The  Accountancy  Act.''  In  order  that  he  may  avail 
himself  of  the  reciprocal  provision  of  the  Illinois  act  and  practice  in  Illinois 
upon  a  North  Carolina  certificate. 

We  are  quite  clear  that  this  cannot  be  done.  First,  the  North  Carolina  act 
is  intended  to  regulate  strictly  the  professional  accountant  in  the  State  of 
North  Carolina.  If  this  man  desires  to  invoke  any  of  the  powers  of  your 
board  he  can  do  so  only  by  removing  to  North  Carolina  with  the  intention 
to  practice  his  profession  in  that  State.  He,  therefore,  is  in  no  position 
to  demand  an  interpretation  by  your  board  of  said  subsection  5  in  accord- 
ance with  his  wishes. 

The  act  itself  contains  so  many  contradictions  that  it  should  be  rewritten. 
Take  section  (]  as  an  illustration.  That  section  prohibits  the  practice  of 
public  accountants  in  North  Carolina  unless  the  person  desirous  to  practice 
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obtains  a  certificate  of  qualification  from  your  board.  There  are  two 
absolute  exceptions  to  this  prohibition :  First,  those  who  at  the  time  of 
the  enactment  of  the  law  were  practicing  and  maintainin.i?  an  office  as 
a  public  accountant  in  the  State  of  North  Carolina ;  second,  an  accountant 
who  has  served  two  years  or  more  as  a  civil  service  employee  of  the  Federal 
Government  in  the  capacity  of  a  senior  field  auditor.  Subsection  5  above 
referred  to.  accoixling  to  any  interpretation  of  it  requires  the  latter  class 
to  pass  a  satisfactory  examination  in  theory  of  accounts,  etc.  Manifestly, 
this  latter  clause  of  subsection  5  is  misplaced.  It  was  intended  to  qualify 
the  classes  described  in  the  subsection  before  dealing  with,  these  senior  field 
auditors.  The  punctuation  marks  in  the  published  copies  of  an  act  are 
not  allowed  to  control,  enlarge  or  restrict  the  plain  and  evident  meaning 
of  the  Legislature  as  disclosed  by  the  language  employed.  Subsection  5 
is  the  vital  part  of  the  act.  Unless  the  clause  requiring  an  applicant  to 
pass  a  satisfactory  examination  should  qualify  the  classes  of  applicants 
described  in  said  subsection  5  there  is  no  other  class  to  which  it  could  apply 
and  consequently  the  act  would  be  rendered  wholly  futile. 

Of  course,  then,  the  construction  contended  for  by  the  Illinois  applicant  is 
wholly  inadmissible  on  this  ground  as  well  as  the  first  ground  stated. 


Primary — Participation  In 

May  1,  1928. 

I  am  in  receipt  of  your  letter  of  April  28  with  respect  to  obligation  rest- 
ing upon  participants  in  Democratic  primaries  to  support  the  nominees 
of  that  party. 

The  nomination  of  candidates  for  State  and  Congressional  offices,  and  in 
most  cases  of  candidates  for  county  offices  and  member's  of  the  General 
Assembly,  is  now  made  in  this  State  in  a  legalized  primary.  Necessarily, 
there  must  be  some  machinery  for  determining  one's  party  affiliation  when 
he  offers  to  participate  in  such  primary.  As  a  consequence,  under  C.  S. 
6027,  when  one  I'egisters,  and  before  he  can  participate  in  a  legalized 
primary  of  the  particular  party,  he  must  indicate  his  party  affiliation  and 
be  registered  as  a  member  of  the  party  of  his  choice. 

The  right  of  any  individual  to  participate  in  the  primary  of  a  particular 
party  is  subject  to  challenge.  If,  in  the  words  of  the  statute  (C.  S.  6031). 
the  challenge  be  "upon  the  ground  that  he  does  not  affiliate  with  such 
party  or  does  not  in  good  faith  intend  to  support  the  candidates  nominated 
in  the  primary  of  such  party,"  it  becomes  the  duty  of  the  registrars  and 
judges  of  election  to  pass  upon  the  challenge  to  determine  whether  such 
person  has  the  right  to  vote  in  such  primary.  In  Brown  v.  Gosten.  176 
N.  C,  63,  the  Supreme  Court  held  that  this  determination  of  the  election 
officials  as  to  the  right  of  a  voter  to  participate  in  a  legalized  primary 
was  final.  In  that  case,  the  Supreme  Court  held  that  participation  in 
such  primary  was  an  indeterminate  political  right,  and  that  the  action 
of  the  election  officials  in  passing  on  such  challenge  was  not  reviewable 
by  the  courts. 

Participation  in  the  precinct  meetings,  county  conventions  and  State 
conventions  of  the  Democratic  and  Republican  parties  in  this  State  is  not 
regulated  by  statute.     Such  meetings  and  conventions  are  controlled  by  the 
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rules  or  plans  of  organization  of  the  two  parties.  I  am  without  authority 
as  Attorney  General  to  give  any  opinion  as  to  how  the  right  to  participate 
in  such  voluntary  party  meetings  is  determined,  nor  the  obligation  resting 
upon  the  voter  who  may  take  part  in  them. 


EoARD — Dental    Examination    -Vacancy 

May  11.   1928. 

In  your  letter  of  May  9th.  you  do  not  state  when  the  terms  of  Doctors 
Spurgeon  and  Wheeler  expire.  Their  successors  were  elected  at  the  recent 
meeting  of  your  society.  That  election,  however,  is  effective  only  at  the  end 
of  the  terms  of  Doctors  Spurgeon  and  Wheeler.  Until  the  end  of  their 
terms,  then,  these  gentlemen  act  as  members  of  the  board  unless  one  or  both 
of  them  resign  the  fragment  of  the  term  left.  If  they  do  so  resign,  your 
board  fills  the  vacancy  for  their  unexpired  terms  and,  of  course,  could  elect 
Doctors  Howie  and  McClung  for  the  unexpired  term,  they  to  enter  on 
their  full  term   under  the  Governor's  commission   July  1.  1928. 


CORrORATION — DE     FaCTO 

May  17,  1928. 

You  state  in  your  letter  of  May  15th  that  a  North  Carolina  corporation 
has.  under  the  Revenue  Act  of  North  Carolina,  had  its  charter  cancelled  by 
the  Secretary  of  State  upon  certificate  of  the  Commissioner  of  Revenue 
that  it  had  failed  to  make  the  reports  and  pay  the  taxes  required  by  law. 
Yet  notwithstanding  this  cancellation,  it  is  continuing  to  operate  as  a  cor- 
poration. Federal  income  tax  returns  have  been  filed  continuously  in  the 
name  of  this  corporation.  The  entire  stock  of  the  corporation  except  a  few 
qualifying  shares  is  held  by  one  individual.  From  this  you  inquire  whether 
in  the  opinion  of  this  office  the  acts  of  the  corporation  subsequent  to  the 
cancellation  of  its  charter  are  legal. 

That,  of  course,  depends  ui)on  whether  or  not  the  corporation,  after  the 
cancellation  of  its  charter,  is  still  a  de  facto  corporation,  that  is,  a  cor- 
poration, notwithstanding  the  fact  that  its  charter  may  be  attacked  by 
the  State,  yet  all  its  acts  as  to  third  persons  are  to  be  considered  valid.  We 
confess  that  this  question  is  not  one  which  can  be  answered  positively  and 
definitely,  due  to  the  absence  of  a  direct  decision  of  the  Supreme  Court. 

We  are  inclined  to  think,  however,  that  the  better  opinion  is  that  it 
remains  a  de  facto  corporation  until  the  State,  through  the  office  of  the 
Attorney  General,  take  some  action  to  prevent  its  exercising  corporate  func- 
tions. This  opinion,  however,  is  influenced  largely  by  Section  402  of  the 
Revenue  Act  of  1927,  Chapter  SO  of  the  Public  Laws.  That  section  imposes 
a  penalty  upon  the  person  or  persons  attempting  to  exercise  the  corporate 
functions  after  the  cancellation.  This  seems  to  contemplate  punishment 
of  the  persons  exercising  these  functions,  while  at  the  same  time  it  does 
not  declare  that  the  corporate  acts  are  in  all  instances  void.  If  it  were  not 
for  this  provision,  we  think  clearly  all  the  acts  of  the  corporation  after  the 
cancellation  of  its  charter  and  notice  thereof  would  be  absolutely  void. 
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Inheritance    Tax — Release    of 

June  lo.  1928. 

It  seems  from  yonr  letter  of  June  11th  that  the  estate  of  E.  W.  Grove, 
a  very  large  one,  is  now  in  the  process  (if  settlement  but  the  inheritance 
tax  due  the  State  of  North  Carolina  has  not  yet  been  paid.  In  the  process 
of  administering  this  estate,  it  became  necessary  to  sell  certain  real  estate 
of    the    decedent   located    in    Buncombe    Comity    and    the    City    of    Asheville. 

Section  13  of  the  Revenue  Act  of  1927,  Chapter  SO  of  the  Public  Laws, 
makes  in  specific  terms  all  inheritance  or  estate  taxes  a  lien  upon  the  real 
and  personal  property  of.  the  estate  on  which  the  tax  is  imposed  or  upon 
the  proceeds  arising  from  the  sale  of  such  property  from,  the  time  said  taw 
is  due  and  payable.  This,  we  think,  plainly  contemplates  that  the  lien  may 
be  transferred  from  the  jiropert.^  itself  to  the  proceeds  arising  from  its 
.sale.     AVho,   then,  is  authorized  to  consent  to  this  transfer  of  the  lien? 

Section  IS  of  the  Ee\enue  Act  referred  to  above  conferred  upon  the  Com- 
missioner of  Revenue  of  the  State  of  North  Carolina  authority  to  make 
all  necessary  rules  and  regulations  for  the  just  and  equitable  administra- 
tion of  the  inheritance  tax  laws.  We  think,  then,  that  the  Commissioner 
of  Revenue  plainly  has  authority  to  consent  to  the  transfer  of  the  lien  of 
the  estate  and  inheritance  tax  from  the  land  itself  to  the  proceeds  of  the 
sale  of  the  land.  The  Commissioner  has  given  his  consent  in  the  particular 
case  in  words   and  figures  as   follows : 

/;/    re  Estate  of  E.   W.   Grove 
The    following    property    belonging    to    the    above    estate    is 
hereby  released  from  inheritance  tax  liability : 

'Arcade  Building',  Lots  Nos.  17  and  18,  Block  A,  Battery  Park, 
and  Lot  on  the  North  side  of  Patton  Avenue,  at  intersection  of 
what  is  known  as  Express  Alley,  Buncombe  County. 
This  the  17th  day  of  May,  1928. 

R.    A.    DOUGHTON, 

[Seal]  Commissioner  of  Revenue. 

We  think  this  was  an  exercise  of  statutory  authority  conferred  upon 
him  so  far  as  it  extends,  and  consequently  is  valid  and  binds  the  State, 
in  such  way  that  the  lien  upon  the  particular  property  described  has  been 
removed  for  the  purpose  of  sale. 


Ster  ilization- — Statutes 

June  19,  1928. 

I  am  in  receipt  of  your  letter  of  June  18  with  enclosures  with  reference 
to  a  fourteen-year-old  girl  in  Appalachian  School.  Upon  competent  ex- 
amination, and  for  the  reasons  set  out  in  this  correspondence,  it  is  suggested 
that  an  operation  for  sterilization  be  performed  on  the  girl.  You,  as  Attorney 
for  Biltmore  Hospital,  ask  my  opinion  as  to  whether  such  operation  is 
permitted  by  the  laws  of  this  State. 

C.  S.  7221  and  7222  are  inclusive  enough  to  allow  such  operations  upon 
inmates  of  the  penal  or  charitable  hospitals  or  institutions  of  the  State. 
The  statute  does  not  include  a  private  institutions  such  as  Biltmore  Hospital. 
The  validity  of  statutes  of  this  kind  has  been  before  other  courts.  In  Buck 
V.  Bell.  130  S.  E.,  516,  such  a  statute  was  sustained  by  the  Virginia  court. 


BIENNIAL    REl'ORT    OV    THE    ATTORNEY    GENERAL  295 

A  statute  providing  for  such  operation  upon  one  convicted  of  crime,  as  a 
part  of  punishment,  was  sustained  in  State  v.  Feiling,  41  L.  R.  A.  (N.  S.), 
418,  by  the  Supreme  Court  of  Wasliiugton. 

Without  furtlier  examination  of  tlie  subject,  I  am  of  opinion  tliat  per- 
formance of  the  operation  l),v  a  private  liospital,  or  anyone  else,  without 
statutory  authority  would  be  unlawful.  An  interesting  question  may  be 
raised  if  the  operation  be  performed  upon  the  consent  of  the  parents,  but 
I  understand  that  not  to  be  your  case.  Without  some  statute  authorizing 
such  operation,  it  would  seem  that  under  the  circumstances  described  by 
you  the  person  performing  the  operation  would  be  guilty  of  an  assault, 
and  he  and  all  those  aiding  in  it  liable  to  an  action  for  damages. 


Pensions— .?2,000 

August  7,  1928. 

In  your  letter  of  August  3,  you  inquire  if  Confederate  Soldiers  who  are 
worth  more  than  the  homestead  may  be  placed  on  the  pension  roll. 

This  subject  is  regulated  by  C.  S.  5168  (k).  In  sub-section  7  of  that 
section,  it  is  declared,  that  such  persons  shall  not  be  entitled  to  pensions 
if  they  own  property  whose  tax  valuation  exceeds  $2,000,  or  if  the  wife 
owns  such  property,  or  who,  having  owned  property  of  that  value,  dis- 
posed of  it  by  gift  or  voluntary  conveyance  to  wife,  next  of  kin  or 
other  person  since  March  11.  1885.  However,  a  proviso  is  added  allowing 
the  county  board  of  pensions  to  place  such  person  owning  such  amount  of 
property  on  the  pension  roll  in  his  proper  class,  where  it  appears  that  such 
soldier  is  unable  to  earn  a  living  from  property  of  that  value  or  who  may 
appear  to  the  board  in  special  circumstances  worthy  to  be  placed  upon  the 
pension  roll. 

Under  this  proviso  county  pension  boards  are  given  wide  latitude  in 
placing  on  the  rolls  those  who  own  property  valued  for  taxation  at  more 
than  $2,000.  My  information  is  that  as  a  consequence,  in  many  counties 
practically  all  Confederate  Soldiers  have  now  been  placed  on  the  pension 
rolls. 


INDEX 


Absent  Vote;                                                                                                                    page 
Control 2(>0 

Accountancy,  Board  of; - 87 

Reciprocal     Provision 2U1 

Advisory  Commission.- 

Employees -. 1)7 

Appropriation  .- 

North   Carolina   College   for  Negroes !)7-98 

Transfer <JG 

Attorney  ; 

Dealing  with  client .....146 

B.\NKs; 

Dissolution     ...lOU 

Remittance    Fee... lo5 

Insolvent — Assets 159 

Board  of  Health; 

Clinics — Employment   of   Member 211 

Investigation 64 

Privies— Act  of  1927 212 

Vital    Statistics 212 

Water  Tax i 212 

Boundary'; 

State 77 

Building  and  Loan  Association; 

Dissolution .116 

Stock    as    Security .-215 

Buses  ; 

Gross  receipts  tax — 182 

Capital  Issues  Law; '— 159 

Child  Labor; 

Act   of   1927 :. 231 

Pages  230 

Radio    Station -— 230 

Chowan  Bridge  Tolls; 133 


298  BIENNIAL    REPORT    OF    THE    ATTORNEY    GENERAl; 

PAGE 

Civil  Action  Disposed  of; 7 

Claim,  W.  H.  Worth;  __ qq 

Constitutional  Law; 

Hours  of  Labor 233 

Public  Services 68 

Constitutional  Amendment; 

Certificate   of   Governor 118 

Conservation  and  Development; 

Eminent    Domain 244 

Forest   Fires — Prevefition 238-244 

Forest    Wardens .....247 

Game   Fisb  Act 235-236 

Game  Lav? .239-242-243 

Game  Law,  Fee  of  Clerk 241 

Game  Law,  Migratory  Fowl 243 

Hunting    License — Minor 243 

Private  Waters 245 

Pump    Guns 245 

Purchase    of    Vessel 247-248 

Railroad — Fires    235 

Rules    and    Regulations .247 

State — Costs 235 

Steel    Traps : 249 

Telephone    Lines , 238-242 

Vacant    Lands 237 

Cotton  Warehouse  ; 

Investment ICS 

Measure  of  Damages — 169 

Other  Farm  Products... 161 

Corporations; 

Cancellation  of  Charter 112 

Certificate 120 

Change  of  Principal   Office ...113 

De    Facto .293 

Fair  Association — Organization  Tax 108 

Illegal  Certificate 120 

Non    User 114 

Organization     Tax — Refund 108 

Same    Name - 120 

Corrupt  Practices  Act; 60 

County; 

Convict — Parole 103 

Convict — Temporary    Absence 104- 

Lynching     "75 


niKNNIAL    RKrORT    OF    THE    ATTORNEY    GEXERAL  291> 

I'ouNTY  Advisory  Comamssion;  page 

Bonds — Interest    250 

Borrowing    258 

Certificates  of  Sale 255 

County    Indebtedness .251-253 

County    Kate — Special   Act — 250 

Debt    Service 253 

Depository    Bond 250 

Discounts  and  Penalties..— 251-252 

Fiscal    Code 254 

Levy   on    Personality 254-255 

School    Budget 255 

Tax  Sales— Bids 250 

Tax  Sales — Subsequent  Lievy 250 

Teacherage 255 

■County  Board  of  Education; 

Borrowing    Money 141 

County -wide     Tax — Levy 147 

Mortgage  140 

School    Fund 139 

School    Land    Sale 140 

Tort— Liability    142 

Transfer    of    Children 140-142 

County  Commissioners; 

Convicts — Flogging 264 

School     Bonds 156 

School    Financing 266-268 

Schools— Tax    Levy 149 

County  Taxation  ; 

Dealers  in  Musical  Instruments 203 

County'  Tre.\surek; 

Bond  Act  of  1927 124 

Criminal  Actions  Dispose]i  of 9 

■Criminal  Statistics; 

Statement  A 19 

Statement  B ......20 

Statement  C 36 

Statement  D >...... 39 

Statement  E 55 

Statement  F 56 

Department  of  Agriculture; 

Budget   Bureau... 1 93 

C.   S.  Section  4312 .......240 

Fertilizers — Special    Brand 162 

Food     Adulteration 164 

Inspection — Interstate    Commerce 166 


300  BIENNIAL    RErORT    OF    THE    ATTORNEY    GENERAL 

PAGE 

Insecticide     Act lf;7-165 

Medicine — Tonic   164 

Tiiborculav    Cattle — Compensation 162 

Wareliouse — Taxation 165 

Weights    and    Measures -..1C.'J-1(;5-168 

Depository  Bonds; 

Attorney-in-Fact  127 

Liability    135 

Director  : 

Illegal    Contract 274 

Emergency  Loan  Act; -- 99 

Equalization  Fund; 

Act   of   1927 144 

Distribution - .....155 

Extradition  ; 

Fugitives  from  Justice 62 

Civil    Contempt 68 

Charge   of   Crime : 81 

Federal  I'eison  : 

Insane  Person 70 

Fees  to  State  Treasurer  ; 58 

Foreign  Corporations; 

Doing  Business 96-120-195 

Location  of  Principal  OMice ll'i' 

Fugitive — Arrest: - 104 

Garnishment; 

State  Officer  or  Employee - !•>> 

General  Assembly; 

Investigation 9^ 

Privilege    60 

Governor; 

Bank    Receiverships - '<'7 

Special    Agents ^1 

Special    Police 84 

Grants : 

Act   of   1927 110-113-116 

Cherokee    Lands 115 

Highway  Commission  : 

Bonds — Maturity    -10 


lUEXXIAf,    REPORT    OF    TfFE    ATTORNEY    GENERAF,  301 

PAGE 

Bonds— Sinking     Fund 129 

Bonds — Transfer 130 

County     Loans 13M32-137 

Crossing    Signs 207 

Funds— Allocation    of 209 

Laws — Distribution    of 152 

Motor   Vehicle — Lighting   Equipment 207 

Rules  and  Regulations 209 

Historical  Commission; 

Records 286 

Hospital  for  Insane; 

Budget— Deposit    Act 122 

Cherokee    Indian 262 

Chinaman 261 

Criminal    Insane 261 

Inebriate 262 

Insane    Veteran — Transfer 103 

Rules  and  Regulations 263 

Insurance; 

State   owned   Automobile 75 

Insurance  Department; 

Audit 89 

Emergency    Appropriation 89 

Fireman's    Relief 214 

Fraternal    Order — License... 214 

Mutual  Company — Stated  Amount 216 

Internal    Improvements; 00 

Intoxicating  Liquors; 

Alcohol 275 

Income  Tax : 

Deduction , li)2-202-205 

Foreign    Corporation 195 

Returns — Secrecy    204 

Stock    Dividends '. 190 

Inheritance  Tax; 

Charitable    Object 173 

Estate     Tax 191 

Estate    in    Remainder 193 

Debt    of    Resident 201 

Municipal    Bonds : 198 

Payment— State    Bonds 204-205 

Refund 173 

Release 294 


302  ItlEXXIAL    REPORT    OF    THE    ATTORNEY    GENERAL 

Judgments  : 

Conditional     105 

Judges; 

South  Carolina  Reports lli» 

Reprints :. 90 

License  Tax  : 

Amnsement — Exemption 178 

Automobile  Plates — one  half-year 170 

Bottling  AVorks 188 

Contractors 178-203 

County  282 

Dealers  in  Gasoline 179-184 

Dealer  in  Stocks 174-176 

Finance    Companies 181 

Fur    Dealers 182-184 

Itinerant    Merchant 188 

Packing    Houses 199 

Pe(Mlers 185-189 

School    Truck 17» 

Soft  Drink  Dealer 172 

Transfer - 187 

Mecklenbekg   Industrial   Home 104 

MoTOK  Vehicles; 

Foreign    Trucks 195 

Plates — Replacement    185 

Public    Owned , 201 

Theft    Fund 194 

Transportation   of   Laborers 228 

Trucks    for    Hire 197 

Municipal  Corporations; 

Repeal    of    Charter 272 

National  (iUard; 

Court    Martial 229 

State     Employee 229 

Pensions; 

Value  of   Property 295 

Widow llo- 

Primary; 

Candidates   for   Senate 217 

Participation    In 292 

Public  Officer; 

Double  Office  Holding 143 

New    Duties 124 

Trustee  of  Institution 78 


P.IENNIAL    REPORT    OF    THE    ATTORNEY    GENERAL  :!1)3 

Public  Printing;                                                                                                        page 
Allotment    99 

Public  Records; 

Treasurer's    Vouchers - - 129 

Public  Welfare; 

Adoption^ — Jurisdiction 22(5 

Charitable    Institution.— 221 

County    Board 224 

County     Superintendent 219 

County    Superintendent — Election 221 

Custody   of  Children ...223 

Juvenile    Court — -Jurisdiction 218-221 

Marriage — Racial    Impediment 223 

Mothers   Aid A 222-225 

Orthopedic    Hospital 219 

Reckless    Driving 227 

Reformatory — Return    of    Inmate 222 

Settlement 222-224-225 

Railroads  ; 

Incorporation     117 

Religious  Societies; 

Conveyance    270 

Salary  and  Wage  Commission; 

Advisory    Commission 97 

Board    of    Advisors..... 108 

Board    of    Ecpialization 97-158 

National    Guard 107 

Selection  of  Employees 111-112 

School  District; 

Abolition ...144 

Act   of   1927 ...154 

Orphanages 142 

Special     Charter — Repeal 147-148 

School  Funds; 

Application 143 

Excess    Tax    P\md .....150 

School  for  Blind  and  Deaf; 

Board  and  Clothing 98 

Cherokee   Indians .282 

Compulsory     Education 283) 

Indigent    Scholars 61-125 

State  Auditor; 

Bond   Act   of   1927... .- 122 

Common     I^mploytn' -. — 90 


•  i04  ItlEXXIAL    RErORT    OF    THE    ATTORNEY    f.'EXERAL 

State  Board  of  AssESSJfENxs;                                                                             page 
Review 284 

State  Boaru  of  Education: 

Appeal — Tojiehev  142 

Buildin;^    Fund — Interest 151 

Buiklinc;    Fund— Return : 158 

Building  Fund — Special   Statute 153 

Surveys 149 

State  Bonds; 

Coupon    Registration 135 

Inheritance   Tax 138 

Old    Bonds 134 

Registered    Transfer 138 

Taxation   131 

State  Colleges; 

Advance    Fees 265 

Paving    Assessments - 273 

Sale  of  Land 27T 

Tort— Liability    281 

State  Deposits  : 

Interest 137 

State  Fair; 

Act   of   1027 74-287-28^ 

State  Institutions; 

Bad    Chock 282 

Heating   Plant -283 

State's  Prison; 

Capital  Executirm — Witnesses 258 

Commutation  —Pay     v 258 

Defenders    Fee ^...258 

Eminent    Domain - --63 

Escape — ^Recapture - 257 

Flogging    257 

Hiring  (\mvicts - 257-260 

License  Plates 95 

Maintenance    Charges WO 

State     Fair — Buildings - 260 

State  Warrants; 

Forgery   ^27 

Sixty    Days 129' 

Statues ; 

Clerical   Error 241 

Constitutionality - —101-274-275 


r.IENNIAL    KEPORT    OF    THE    ATTORNEY    GENERAL  :{()."> 

PAGE 

Dental   Board    Act 293 

Interpretation 62-274-275-278 

Jackson    Comity 141 

Revenue   Act  of   1027 286 

Smoky   Moiintain    Park    Act 78 

Sterilization 294 

Validity    .....136 

"When    Effective 276 

Taxation  ; 

Check— Exchange     IBo 

Deputies — Appointment     173 

Oasoliue    Boats 171 

Gasoline  Tax 174 

Goods  in  Transit 175 

Inspection   of    Records 172 

Penalty— Bad   Check 176 

Process  Tax — State  Department 160 

Refund   of  Taxes 171 

Trade  Mark; 

Timber    Marks IIG 

D.     Pender 120 

University  of  North  Carolina: 

Appropriati(m     69-95 

Escheats— Dividends 279 

United  States; 

Claims   Against \ 70 

Contra    Acc-ount 76-84-88 

Flag— Proper    Use 121 

Made     Lands 157 

Vacancy; 

Dental    Board 293 

Veterans    Loan 272 

Wrecks  ; 

Commissioner    Compensation 200 


